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The Legal and Economic Rationale of Agreed 
Charges in the Railway Industry 


By Ws. G. Scorrt * 





(This article deals with a controversial subject about which there probably is great 
diversity of opinion among the members of the Association. The views expressed 
are those of the writer and not of the Association or its Journal. Replies within 
reasonable limits may be submitted for publication.) 





Railways are unique in that they are the only form of transportation 
in which there has been little development of the principle of contract 
carriage. In both air and road transport specific statutory provision 
has been made for contract carriage; and it is a well known fact that 
charter or contract operations have long existed in the shipping in- 
dustry. 

The reason railroads have been prohibited from using contract 
rates in the past is not difficult to pin point—the relatively high 
degree of monopoly which they enjoyed during the early stages of 
their development. Shipping from the beginning was characterized 
by intense competition; and road and air transport both received their 
impetus as substitutes for a segment of the rail market. The railroads 
on the other hand held virtually a functional and geographic monopoly 
of the nation’s passenger and freight traffic for over half a century. 


* Editor’s Note: Mr. Scott is a Canadian transportation economist, with an 
office at Montreal, Canada. This article reflects a special study of “agreed charges” 
which he made in England just prior to World War II. P : 

British railroads since the early 1930’s have had the right to grant shippers 
agreed charges or contract rates. Actually, the so-called agreed charges are no 
more than contract rates which all modes of transportation other than railroads 
have traditionally been able to make. This is true even in the United States with 
its contract carriers on the highways, waterways, and . air. p 

Prior to the passage of the British Transport Act, 1953, agreed charge legislation 
provided certain safeguards for shippers and competitive forms of transportation. 
Agreed charges, for example, had to be published. Small shippers offering the 
same type of traffic for carriage, under substantially similar circumstances, could 
ask for a similar rate; and competitive forms of transportation had the right to 
oppose the agreed charge on the grounds that it would result in a substantial 
lessening of competition. 

The British Transport Act, 1953, has very largely eliminated these safeguards. 
Agreed charges, like all other railroad rates other than maximum charges, need no 
longer be published. Shippers are only protected to the point where they can prove 
that alternative forms of transportation are not available. Competitive forms of 
transportation may no longer oppose this form of railroad charging, because it is 
now recognized that the agreed charge is simply a contract rate and is designed to 
meet rather than lessen competition. In effect, British railroads have now precisely 
the same freedom to use contract rates as other forms of transportation have had 
for many years. 

Railroads in Canada have also had the right to use agreed charges dating back 
to 1938. It is important to realize that, in making so-called agreed charges, or 
contract rates, the railroads in Canada are subject to a number of statutory limi- 
tations, such as: 
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During this period regulation became solidly entrenched and practically 
all forms of differential charging, regardless of its economic justification, 
was immediately suspect as the sinister machinations of the monopolist. 

With the growth of competition, in particular road transport, 
government and public opinion has slowly recognized the need for greater 
flexibility in railroad rates. Comparatively recent agreed charge legis- 
lation is recognition of this fact. The raison d’étre for denying the rail- 
roads the use of the contract rate principl—monopoly—has ceased to 
have any real significance and should, therefore, be given an honourable 
burial. 

There still remain, however, two disturbing features of agreed 
charge legislation. The fact that small shippers will still be able to get 
the same rate as volume shippers if they wish to enter into an identical 
contract with the railroads, clearly indicates a continuing fear of 
undue preference. The economic justification for an agreed charge, 
reduced costs due to volume, is still to be ignored. Then too, the right 
given to competitive forms of transportation to challenge the contract 
rate is also evidenee of the old ‘bogey’ of monopolistic restraint of 
trade. 

In this analysis an attempt will be made to prove that there is 
neither legal nor economic justification for these built-in safeguards 
in the agreed charge legislation. 

A conflict has long existed between the legal concept of monopoly 
and the economic view of competition. Much of this can be directly 
traced to the influence of the United States’ antitrust legislation which 
has never been accepted by the United Kingdom. The law has tra- 
ditionally looked upon economic organization as simply a choice between 
monopoly and competition. It has tended to overlook the development 
in economic theory over the past decade, which has clearly shown that 
pure monopoly or perfect competition rarely exists, and that business 
is generally conducted in markets of imperfect and monopolistic com- 
petition. This is particularly true of the railroad industry which still 
enjoys monopoly over certain types of traffic while at the same time 
competes intensely for other traffic. Of even greater significance there is 
no clear dividing line on the basis of types of traffic. Shippers of a 





(a) One railroad cannot grant an agreed charge between competitive points 
unless all of the railroads serving the points are in agreement. 

(b) Agreed charges must adhere to established rate principles and be 
expressed in cents per hundred pounds or some other accepted unit; and the 
carload rate for one car cannot exceed the rate for a greater number of cars. 

(c) The charges must be compensatory and not reduce the carrier's net 
revenue. 

(d) Similar rates and terms must be granted to other shippers of the same 
commodity, irrespective of volume and moving under satisfactorily similar cir- 
cumstances. : 

(e) The effect of the charges on competitive forms of transportation sub- 
ject to the Transport Act must be taken into account. This however would not 
include the effect upon motor carriers because, subject to provincial regulation 
and control, they do not come under the Transport Act which is a federal 
measure. 

(f) Upon challenge, it must be demonstrated that the purpose will not be 
served by the publication of ordinary competitive rates. 
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range of commodities may patronize rail for one type of commodity or 
for one type of haul, and competitive transport for other commodities 
and other types of haul. 

To achieve workable competition under these circumstances it is 
inevitable that a number of offsetting imperfections in the rate structure 
may emerge. Where these imperfections take the form of reduced 
rates for volume shipments, in the interest of the public as well as the 
carrier, they should not only be permitted but encouraged so long as 
they are based on sound economic principles. 

To arbitrarily limit the railroads’ full use of agreed charges will 
in effect amount to an artificial limitation of their inherent advantage— 
low cost mass transportation. If they are to be encouraged to effectively 
meet their competitors inherent advantages—rate flexibility and a 
personalized form of service—railroads must be permitted the degree 
of flexibility which agreed charges provide. 

This brief introductory statement will serve to highlight the fact 
that British Common Law has never prohibited the agreed charge 
principle in other forms of business activity, and economic theory pro- 
vides no justification for the limitations which Statutory Law has seen 
fit to impose. 


Legal Analysis 


A general principle of law which has significantly influenced the 
development of both British and American economic organizations is the 
rule that contracts in restraint of trade are unenforceable at law. This 
rule has been the legal counterpart of the economic postulate of a state 
of continuous competition on which much of our present economic theory 
has its basis. That is, it assumes a general state of competition. But 
just as there has been an economic theory of monopoly based on the 
economies of competition so also a legal theory of monopoly has been 
built up out of case law upon the simple restraint of trade concept. 
That contracts in restraint of trade are unenforceable at law because 
they are against public policy has been, as a statement of law, progres- 
sively qualified by the growth within the concept of public policy of 
certain forms of economic monopoly. 

It should be noted at the outset that in British law a contract in 
restraint of trade is a legal contract in the sense that it is not forbidden 
by law. Its legal effectiveness is limited only to the extent that no right 
of action may be brought to enforce its observance. 





Agreed charges apparently have been used effectively by Canada’s railroads in 
meeting competition. As a result of protests from the trucking interesis and others, 
there was recently appointed a Royal Commission to inquire into the question of 
whether the present [eislative authority should be withdrawn or modified or other- 


wise changed. The Royal Commission is already at work. Hearings throughout 

Canada are being held. The Canadian railroads for their part are asking for certain 

liberalization of the existing provisions. While they are not challenging the small 

shippers’ rights or those of the carriers under the Transportation Act, they are re- 

questing a een My of the implementation of these contract rates. Delaying 
e 


tactics as opposed to legitimate objections are being challenged. 
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Early economic thinking in Britain was profoundly influenced by 
the Common Law’s concept of freedom of contract. As business organi- 
zations grew in size and complexity, this legal principle led directly to 
a dilemma. If the individual’s freedom of contract were to be observed 
in the public interest, does not this very freedom permit the individual 
the right to contract out his liberty to do business with whomever he 
pleases and in any manner which will serve his best interests? It soon 
became apparent that if the principle of freedom of contract were to 
be allowed to override all other considerations then the emphasis was 
no longer on ‘freedom’ but on the ‘contract,’ and the right of individuals 
or businesses to limit their contractual liberty if they so desired would 
be denied. If, on the other hand the paramount consideration is freedom 
rather than contract, then the law should permit individuals or busi- 
nesses to contract out of their liberty if the consideration for doing 
so were adequate. 

Reduced to these terms the dilemma became clear. In British 
Common Law however, its recognition was only due to the growth of 
complex business organizations and associations. Economic experience 
was beginning to conflict with legal logic. Mr. Justice Holmes, in his 
book ‘‘The Common Law,’’ stated ‘‘the life of the common law is not 
logic but experience.’’ The problem in trying to relate the experience 
of business to the new facts of associations and combinations brought the 
limits of contractual power backed by legal sanctions into question. 
The legal compromise was to protect the interests of the public against 
private contractual liberty by making an otherwise perfectly legal 
contract unenforceable at law. An examination of the legal record has 
shown that many agreements, presumably in restraint of trade, have 
never been questioned because they were perfectly satisfactory to the 
contractual parties. British law has only insisted that individuals and 
businesses may not contract away their freedom of action unless they 
have very good reasons for doing so. 

What about third parties who might be injured by the contract? 
A number of legal decisions have established that there can be no 
remedy in the ordinary course of events. The only exception to this 
principle has been cases where the contract has shown conspiracy to 
injure third parties. The fact that third parties may be injured has 
not been sufficient in itself without established proof of conspiracy to 
do so. Therefore, the conspiracy and not the contract has been the 
essence of the wrong. A number of cases involving steamship con- 
ferences has been decided on this legal principle. Where it has been 
shown that the fundamental purpose of the contract was to advance 
the trading interests of the shipping conference rather than specifically 
injure either competitive ship owners or competing shippers, the law 
has upheld the agreement. 

In summary, it can be stated that contracts freely entered into by 
two parties involving exclusive patronage give rise to no action at 
law. Competitors of either party to the contract, who may be injured 
by the exclusive nature of the contractual terms, possess no remedy at 
aw. 
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It might be well to point out that this is not the case in the United 
States. Both the Federal Trade Commission Act and the Clayton Act 
prohibit contracts which may tend to lessen competition or create a 
monopoly in any line of business. What this actually means, however, 
has never been particularly clear. The United States Supreme Court 
in a leading case—Federal Trade Commission vs. Curtis Publishing 
Company Limited—held that an attempt to secure one’s retail outlets 
is not necessarily injurious to the public interest. It becomes a public 
danger only when one party to the contract has some monopolistic 
power which enables him to exploit the public. Where the advantage 
is due to an inherent economic advantage rather than monopoly then 
public benefit rather than injury results. 

The same is true of all types of ‘‘loyalty contracts.’’ Insofar as 
they enable the public to enjoy the benefits of regular trade, they are 
clearly advantageous. This is evidenced by the widespread use in 
competitive business of quantity discounts, two-part tariffs, and coupon 
trading whose effect is to promote exclusive patronage. If such contracts 
were prohibited, regular employees would have to receive the same 
hourly wage as casual labourers, railway season tickets and exclusive 
agencies would have to be withdrawn, and no inducement could be offered 
to secure regular patronage from one’s customers. But regular 
patronage may give rise to important economies in cases where it is 
more economical to sell a given quantity to one buyer than to sell the 
same quantity to many buyers, conversely where it is more economical 
to buy from one than from many sellers. Nor is it necessarily bad 
for a seller to offer a discount, or a buyer a premium, in order to escape 
the risks of fluctuation in demand and supply. Discounts for exclusive 
patronage encourage regularity in business, which is a boon of no 
little importance in planning production, and in eliminating uneconomic 
excess capacity. 

The public is adversely affected by these contracts only where one 
party has some monopoly power. Successful exploitation of loyalty 
contracts for extending one’s share of the market is possible only where 
one has already some monopoly conferred by a legal right, by ownership 
of a scarce factor, or through membership in a combine. When a con- 
tractor restrains himself from patronizing other firms it is not this 
restraint in itself which is bad, provided he has entered into it freely. 
There is no public injury in my contracting to serve X and X alone 
as a shoe mechanic for the next five years provided I have not been 
coerced into the contract. If X has many competitors he is unable to 
coerce me. But if he controls all the most important shoe machinery 
patents I am in effect coerced into the contract because of his monopoly 
power. The essence of the public hurt lies not in the restraint, but in 
the monopoly power which makes possible unreasonable restraints. 
Shippers who accept a railroad agreed charge do so because of the rail- 
roads’ low costs, not because the railroads have some monopoly con- 
trol. 
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Economic Analysis 


The risk of fluctuations in demand resulting in surplus productive 
capacity encourages business to place a premium on loyal patronage. 
Sellers of goods or services fear that fickle consumers may be attracted 
to rival sellers of the same or different products with a decline in the 
volume of business or the price, or both. Such risks will vary of course 
according to the mobility of the business plant. Where plant facilities 
can be moved easily into other forms of economic use, loyal patronage 
will hold out less appeal. In the short run, however, practically all 
business plants are immobile to a degree. Over a longer period immo- 
bility is found principally in large business organizations. It is for this 
reason that such practices as two-part tariffs, ete., have found such a 
prominent place in the price policies of the utility industries. Con- 
cessions to maintain sales volume based on economies of operation rather 
than favouritism, are common practices in many lines of business. 

It should be noted that under conditions of pure monopoly, dis- 
counts for loyal patronage are non-existent for the simple reason that 
there is no need for them. If monopolists did make use of such 
practices there would be sound justification for their prohibition on 
grounds of discrimination, because it would be tantamount to different 
treatment of customers who had no alternative source of supply. 

The development of this business practice has been most pronounced 
in imperfectly competitive markets. Where prices are inflexible a fall 
in demand reveals itself in wasteful unused capacity and resulting un- 
employment. It is advantageous therefore to secure loyal patronage. 
Loyal patronage under such market conditions reduces the degree of 
fluctuations in demand, thereby reducing business losses. 

The avoidance of fluctuations is not the only advantage of loyalty; 
there may also be reductions in costs. While not always true, it may 
generally be stated that it is cheaper to sell a large quantity to one 
customer than to sell the same quantity to a number of customers. In 
short there are indivisible elements in selling. 

A third advantage, and one which is often the result of most 
criticism, is that loyal patronage may drive competitors out of business. 
This however, is a symptom rather than the object of loyalty. Moreover, 
the function of competition is to ensure competitive prices, not to protect 
competitors. 

Competitive business has endless numbers of techniques to encourage 
loyalty. The purpose of this discussion is to examine only one of these, 
the granting of lower prices to loyal customers, who are prepared to 
guarantee their loyalty through a contract. These contracts may take 
one of two forms. Those in which loyalty is a fundamental consideration 
to the contract and those in which it is not. The former may take the 
form of complete patronage, or a set quota, either in terms of per- 
centage of total business or of a specified quantity. Another condition 
normally associated with this type of contract is the time factor. 
The longer a person’s patronage can be secured, the more attractive 
it becomes; by the same token the more it becomes subject to the 
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criticism of restrain of trade. In discussing this aspect of contracts in 
employment cases, law courts seldom consider anything less than five 
years as a restraint of freedom. Railway agreed charges never exceed 
one year’s duration, at which time both the railway’s and the shipper’s 
freedom of contract are restored. 

Also found in loyalty contracts are instances of the firm’s refusing 
to deal with customers who patronize competitors. This of course, has 
no application to railway agreed charges, because as common carriers 
they are required by statute to provide service to all. Still another 
characteristic of this type of agreement is the granting of more favour- 
able terms to those who pledge exclusive patronage, than to those who 
do not. This is one consideration in railway agreed charges, and has 
as its basis, the economies associated with volume. 

The second type of contract, that in which loyalty is not specifically 
demanded, usually takes the form of a quantity rather than loyalty 
discount. From the standpoint of economics there is little difference 
between the two. Quantity discounts, however, are easier to justify in 
the eyes of the law. 

The question automatically arises as to why some business organiza- 
tions use discounts for exclusive patronage, while others do not. The 
simple answer is that loyalty patronage has greater advantages for 
some firms, and where such advantages exist, it is in their interest to 
pass on to loyal customers part of the benefit derived from their 
loyalty. In highly competitive business the rigors of competition will 
normally require them to do so. What may appear at first sight to be 
price discrimination is not discrimination in the economic sense. It 
is merely the charging of lower prices to customers who enable economies 
of operation to be achieved. The economic justification for this form of 
pricing is perfectly sound. 

What then are the underlying economic principles in loyalty and 
quantity discounts? 


Economics of Loyalty Discount 
Risk: 


The difference between the price quoted to loyal customers and the 
price quoted to fickle customers represents in effect a type of insurance 
against the risk of market fluctuations. In imperfectly competitive 
markets, where price is important and sellers may be unable to dispose 
of their entire output, business firms will encourage customers to be 
loyal through discounts. The size of the discount offered will depend 
on future expectations. When such an arrangement is made voluntarily, 
both parties enjoy an economic advantage. When the railroads enjoyed 
a monopoly, restriction of their contractual freedom was warranted 
and, as has already been pointed out, under monopoly conditions sellers 
have no need to offer discounts to dispose of their output. If they do 
then it is prima facie discriminatory. In an imperfectly competitive 
market on the other hand, freedom of contract becomes essential if 
competition is to work. 
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Indivisibility: 

Economies of regular patronage may arise out of indivisibilities 
in selling costs. The economies which exclusive patronage permits in 
the form of accounting, administrative and promotional costs are pre- 
cisely the same as would justify the offer of quantity discounts. Where 
such economies exist, the loyalty element often takes the form of a 


quantity discount. In such cases it becomes difficult to distinguish 
between them. 


Monopoly: 


Loyalty contracts, such as agreed charges, do sometimes affect com- 
petitors, but there is no clear case of loyalty discounts creating a 
monopoly. This has been clearly evident in the shipping industry. 
From an economic point of view where there is no evidence of coercion 
but rather established economies of size, or improvement in net revenues, 
the monopoly aspect is irrelevant. Loyalty discounts based on monopoly 
are only harmful where the loyalty tie is the result of restrictive con- 
ditions within the contract itself. Deferred rebates, a technique used in the 
early days of shipping conferences, were vulnerable only because of the 
restrictive provision requiring protracted loyalty to qualify for the re- 
bate. The loyalty aspect of the agreement was perfectly sound. 

In summary, loyalty discounts which take the form of contracts 
voluntarily negotiated and which are based on sound economic principles 
are not only justified, but may be the only effective means the large 
impersonal firm has for competing with the small firm offering a 
personalized form of service. 


Economics of Quantity Discounts 


Sellers in all forms of business frequently quote prices which vary 
inversely with the quantity bought. Railroad rates have been no excep- 
tion. Tapered rates, carload rates, and round trip discounts, are all 
examples of quantity discounts. The railroad industry has differed 
from other industries, however, in that regulation has set arbitrary 
limits on the extent to which commercial discounts for volume may 
be granted. The unit of railroad service is the train, not the car. Yet 
trainload rates lower than the normal multiple carload rate would be 
prohibited on the grounds of unjust discrimination. Even carload 
rates have been based on partial capacity, carload rates for say 30,000 
pounds being exactly the same as for 100,000 pounds, the car’s maximum 
capacity. 

The effectiveness of a quantity discount, in encouraging exclusive 
patronage, depends on three factors. These are whether it is cumula- 
tive or non-cumulative, its range, and its gradation. 


Cumulative and Non-Cumulatwe: 


Discounts may be classed as cumulative if the quantity to which 
they apply is the aggregate purchased during a given period without 
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reference to the size of any individual purchase. Most railroad agreed 
charges have been of this type. The discount is granted in advance in the 
form of a lower rate, on the condition that all or a substantial part of the 
shipper’s traffic will be shipped by rail. Non-cumulative discounts on 
the other hand, apply only to the amount taken at any one time. Carload 
rates are an example of this. It is fairly obvious that cumulative dis- 
counts will tend to promote exclusive patronage to a higher degree than 
will non-cumulative, and for this reason have been used in agreed 
charges. 


Range: 


The effectiveness of quantity discounts in securing the loyal patron- 
age of customers depends also on the range of commodities covered by the 
discount. If the buyer receives a discount for each individual com- 
modity his incentive to patronize a particular seller will not be as strong 
as if the discount applies to the purchase of all commodities from the 
same seller. This enables sellers to use one commodity, for which 
demand is insensitive to price changes, to promote the sale of other 
commodities through the granting of a discount on aggregate purchases. 
This characteristic can be observed in the Robinson case. Robinson 
had been shipping part of his commodities by rail, part by road, and 
party by rail and road. The agreed charge concluded with the railways 
covered a wide range of commodities. This characteristic of quantity 
discounts has assumed an increasingly important role in railway 
agreed charges in Britain as evidenced by the railways’ agreement with 
the F. W. Woolworth Company. 


Gradation: 


By the gradation of a quantity discount is meant the rapidity with 
which the average price drops as the quantity bought increases. This 
is one aspect of the principle behind the tapering of freight rates. 
Quantity discounts are most effective in securing loyal patronage if they 
are cumulative, cover a wide range of products, and progressively de- 
crease as volume increases. Other economic considerations which have 
played an important part in the development of the commercial practice 
of quantity discounts are—decreasing costs, and demand. 


Decreasing Costs: 


The most obvious reason for offering a quantity discount is that 
the differential costs of fulfilling an order do not necessarily vary pro- 
portionately with its size. Production requires the setting up of an 
initial plant. These costs do not vary over a given output. Furthermore 
selling and collection costs do not vary in direct proportion to the size 
of the order. Accounting costs may also be reduced. Finally, packing 
and delivery charges may be proportionately lower for large than for 
small consignments. Consideration must also be given to the fact that 
where overhead costs are distributed over a larger and larger quantity 
they become smaller and smaller per unit of output. This argument 
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however, is not particularly strong unless it is also associated with 
guaranteed purchases (loyalty) in an agreed period of time. The 
aggregate of a large number of small purchases may have precisely the 
same effect on unit overhead costs as does the individual purchase of 
a large quantity. Therefore, where quantity purchases are combined 
with exclusive patronage, thus reducing the risk of market fluctuations, 
special discounts are easily justified. By offering a discount the seller 
gets not only an increase in business, but, in addition, greater regularity 
and certainty. The railroad season ticket, for example, is designed to 
transfer the risk of illness, or other interruptions in travel from the 
railway to the passenger. The longer the period covered by the season 
ticket the more incalculable becomes the risk. This fact accounts for 
the higher discount on a year’s ticket than on a monthly ticket. 


Demand: 


The economic reasons discussed so far have depended upon cost 
and risk factors, both of which may be found in perfectly competitive 
markets. In an imperfect market demand conditions become highly 
relevant. A quantity discount is often granted because of the buyer’s 
high elasticity of demand. This is particularly true where the railways 
have introduced agreed charges to even out seasonal fluctuations in traffic. 
Severe winter conditions, or weight limitations on road transport during 
the spring, have given the railways a partial monopoly over some traffic. 
The shipper’s demand during much of the year, however, has become 
progressively more elastic with the growth of motor transport. 

There may be isolated cases where quantity and loyalty discounts 
are granted because the large buyer is able to use his bargaining strength 
to extort price reductions which have no economic justification. The 
seller is then faced with the decision whether the reduced price will 
result in increased net earnings. This may be an important considera- 
tion where there is a large amount of unused capacity. If the seller 
were operating to something approaching full capacity then it is unlikely 
that a discount would be granted unless there was clear indication of a 
decrease in business volume without the discount rate. This is largely 
a matter for managerial judgment rather than economics. 

Where loyalty and quantity discounts have been granted for reasons 
of bargaining strength rather than economies of size, and where dis- 
crimination can be shown, the discounts have normally been concealed 
as secret rebates or by publishing prices in the form of a quantity dis- 
count schedule. There is no economic justification for this type of charg- 
ing and the practice should be prohibited. Railway agreed charges are 
not negotiated on the grounds of bargaining strength. 

The major problem arising out of loyalty and quantity discounts 
has been to retain complete loyalty. Large buyers will accept a loyalty 
discount and then attempt to make some of their purchases wherever they 
can obtain more favourable terms. The reaction of business to this 
practice has been either automatic cancellation of the agreement where 
the volume is not significant or closing its eye to the infractions and 
rationalizing by justifying the agreement on the remaining volume as a 
quantity rather than a loyalty discount. 
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Conclusions 


British law has never interfered with the price policies of large busi- 
nesses unless coercion could be established. British Statutory Law has, 
in general, followed Common Law precedent, but certain legislation has 
undeniably been influenced by United States’ thinking on the subject. 

In the absence of coercion, economic theory has supported loyalty 
and quantity discounts offered by large business in the interests of 
achieving more effective competition. This has led to a conflict between 
the legal concept of freedom of contract and the economic concept of 
effective competition within an imperfectly competitive market. Work- 
able competition under conditions of imperfect competition gives rise 
to price policies whch may appear to be discriminatory; but which a 
closer look will prove to be simply the normal requirements of imperfect 
competition. 

The development of loyalty and quantity discounts is unknown to 
the monopoly market because the monopolist is assured of the sale of his 
output without recourse to differential pricing. Yet the use of such 
price techniques is all too frequently associated with monopoly. 

In industries where both monopoly and competitive characteristics 
are inseparably linked, these discounts have generally resulted in lower 
prices to the benefit of the consumers. Where regulatory tribunals under 
the guise of preserving competition, have enforced price rigidity in the 
form of uniform prices, the aggregate price has been higher and, there- 
fore, not in the interests of the general public. 

Railway agreed charges are nothing more than an attempt by the 
railway industry to effectively compete under conditions of imperfect 
competition. Where Government tribunals prohibit or restrict such prac- 
tices as discriminatory they are not only increasing prices to the con- 
sumer, but are lessening the competitive powers of the railways in the 
interest of what they believe to be the enforcement of competition. The 
same is true where railways are statutorily required to extend agreed 
eharge privileges to shippers of identical commodities regardless of 
volume. This is simply an attempt to obtain the results of perfect com- 
petition under imperfectly competitive conditions. Failure of tribunals 
to distinguish economic advantages resulting from size, and efficiency 
from coercive practices of monopolies, is tantamount to discrimination 
against size. 

Economic theory has long recognized the need for establishing stand- 
ards of fair competition, but has clearly distinguished between economic 
advantages based on monopoly and those based on size. Full utilization 
of plant and equipment, so essential to the railway industry, has en- 
couraged the agreed charge principle under certain circumstances. To 
deny the railways this freedom of pricing, simply to protect their com- 
petitors, has no justification on economic grounds. 











President’s Conference Sustains I. C. C. Position 
on Hearing Officers 


The entire two-day session of the President’s Conference on <Ad- 
ministrative Procedure, held on October 14th and 15th, was devoted to 
the consideration of the two reports of the Committee on Hearing Officers, 
which as reported in the October Journal had divided equally upon two 
contrary recommendations. 

The Conference is composed of delegates from more than 50 Federal 
Agencies and in addition 22 representatives appointed by the President, 
consisting of 16 practicing lawyers, three Federal Judges and three 
Hearing Officers. 

Four members of the Hearing Officer Committee headed by E. W. 
Kintner, General Counsel of the Federal Trade Commission, recom- 
mended, in line with the resolution adopted by the American Bar Asso- 
ciation, that the administration of Hearing Officer functions be removed 
from the jurisdiction of the Civil Service Commission and committed to 
an Office of Administrative Procedure which would have the exclusive 
power to recruit, qualify and maintain a list of Hearing Officer candi- 
dates, control of their compensation, tenure, retirement and removal 
and to ‘‘constantly guard against any encroachment upon the indepen- 
dence of Hearing Officers or upon the integrity of the administrative 
process. ’’ 

The other half of the Committee, headed by Mr. Wilbur R. Lester, 
a representative of the Bar, recommended that the Civil Service Com- 
mission continue to administer the Hearing Officer program but that it 
establish a new Bureau of Hearing Examiner Administration and bring 
into that Bureau at least two members of the Bar versed in Federal 
administrative adjudication. 

Chairman John C. Doerfer of the Federal Communications Commis- 
sion supported the recommendation of the Kintner Committee and Com- 
missioner Hugh W. Cross of the Interstate Commerce Commission, 
Assistant General Counsel Lambert McAllister of the Federal Power 
Commission and J. R. Turney, a representative of the Bar and former 
President of the Practitioners’ Association, vigorously opposed the pro- 
posal to place the control of Hearing Officers in an Office of Administra- 
tive Procedure. After an all day debate, the Conference adopted the 
recommendation of the Lester Committee with respect to continuing ad- 
ministration of the program in the Civil Service Commission. 

The Second recommendation of the Kintner Committee that the 
qualification standards of Hearing Officers be changed to include as a 
minimum membership in the Bar, six years’ continuous legal experience 
immediately preceding qualification, adequate experience as a participant 
in judicial or administrative proceedings was also disapproved by the 
Conference which recommended the continuance of the present qualifica- 
tion standards established by the Civil Service Commission. 

The Conference adopted the recommendation of the Lester Com- 
mittee that recruitment of Hearing Officers be continued on an open 
competitive basis, maintained as far as possible upon a current basis. 
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By a close vote it failed to adopt an amendment proposed by J. R. Turney 
that the Agencies be permitted to select Hearing Officers from anyone 
on the open register instead of being restricted to the top three sub- 
mitted by the Civil Service Commission. This amendment would have 
gone far toward restoring to the I. C. C. some control over its Hearing 
Officers, which the Agencies lost as a result of the Administrative Pro- 
cedure Act. 

The Hearing Officer Committee had unanimously recommended that 
a single salary grade be established for Hearing Officers in each Agency. 
The Kintner Committee recommended that the compensation be raised 
from $12,000 to $14,000 per year, and the Lester Committee that it 
remain as at present between $8,300 and $11,800 until higher grades are 
available under the Classification Act. 

Mr. Robert W. Ginnane, representative of the Department of Justice, 
offered an amendment, which was adopted, that the Civil Service Com- 
mission establish in each agency one or more salary grades, taking into 
account the desirability of minimizing the administration of promotions, 
the possibility of recruiting examiners at lower grade and promoting 
them through increased experience and competence, and that the present 
level of compensation be retained until higher grades are available under 
the Classification Act. This amendment was hotly debated, Commissioner 
Cross of the I. C. C. and Messrs. McAllister of the Federal Power Com- 
mission and Turney of this Association strongly supported the Ginnane 
amendment. 

The Conference adjourned to reconvene on Monday and Tuesday, 
November 8th and 9th. At the adjourned meeting there will remain 
recommendations of the Hearing Officer Committee with respect to 
reduction in force and grandfather rights. The Conference will also 
consider the recommendations of the Sub-committee upon the cost of 
transcripts and the Committee on Uniform Rules, a synopsis of whose 
recommendations was printed in the October Journal, and recommen- 
dations of the Committee on Evidence with respect to expert or opinion 
testimony and the submission of evidence in written form rather than 
by oral presentation and a recommendation from the Committee on 
Judicial Review respecting the filing of abbreviated records in proceed- 
ings to enforce or review administrative decisions. 
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STATEMENT 


TO THE PRESIDENT’S CONFERENCE ON ADMINISTRATIVE PROCEDURE 
CONCERNING APPOINTMENT AND STATUS OF FEDERAL HEARING OFFICERS 


By Huey W. Cross, Commissioner, 
Interstate Commerce Commission 


The Interstate Commerce Commission respectfully submits to the 
President’s Conference on Administrative Procedure its recommenda- 
tions and conclusions. The Commission first employed hearing exami- 
ners with Congressional authority in 1906. From the beginning, it has 
insisted upon the observance by its examiners in all of its proceedings 
of the requirements of due process and has accorded to litigants a fair 
hearing. It developed and applied the procedural requirements of the 
Administrative Procedure Act long before that statute was enacted. The 
Commission now employs 37 percent of all the hearing examiners in the 
Federal Administrative Agencies. The conclusions and recommenda- 
tions below are based upon its many years of experience in dealing with 
the problems involved in the use of examiners to conduct administrative 
hearings. The Interstate Commerce Commission therefore respectfully 
suggests that, in the absence of a clear and overwhelming showing to the 
contrary, its recommendations and conclusions stated below should be 
approved by the President’s Conference on Administrative Procedure. 

The President’s Conference on Administrative Procedure has re- 
ceived two opposing reports each signed by one-half the membership of 
its special committee dealing with the question, ‘‘ Appointment and 
Status of Federal Hearing Officers.’’ Section 11 of the Administrative 
Procedure Act gave to the Civil Service Commission responsibility for 
the appointment, classification, compensation and removal of hearing 
examiners. One of the two reports above referred to would transfer 
to a new office of Administrative Procedure—an independent agency— 
the responsibilities vested in the Civil Service Commission by Section 11. 
It is believed that most of the criticisms of the Civil Service Commission 
administration of the federal hearing examiner program are due to the 
slowness with which this function began and that now the procedures 
evolved by the Civil Service Commission are in the main satisfactory. 
The Interstate Commerce Commission is opposed to the addition of a 
new independent agency to the already complicated structure of Federal 
Government. The opposing report of your hearing examiner committee 
would leave responsibility for the hearing examiner program as it now 
stands under Section 11 of the Administrative Procedure Act with the 
Civil Service Commission and in this we agree, but recommends, and 
this we also approve, creation of a separate bureau in the Civil Service 
Commission to deal with the hearing examiner program. 

The first report above referred to recommends that the proposed 
office of Administrative Procedure exercise a somewhat vaguely defined 
supervisory function over the administration of the hearing examiner 
program and particularly the way in which agencies employing exami- 
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ners apply the Administrative Procedure Act. The Interstate Com- 
merce Commission is opposed to this suggestion. It does not know any 
occasion for the creation of a supervising body. Ample protection is 
afforded by the extent to which courts review Agency proceedings. 

Under the proposal for the Office of Administrative Procedure, this 
office would prepare a list of qualified candidates, exactly as the Civil 
Service Commission now does, from which the agency needing an ap- 
pointment should select a name or names of the person or persons desired. 
These names are to be transmitted to the President for appointment and 
clearly the implication is that only the names so selected should be 
appointed. The Interstate Commerce Commission suggests that any such 
law would be of doubtful validity and would have little chance of 
adoption by the Congress. The net result would be that the proposed 
office might submit names to the President, but the President would ap- 
point hearing examiners as he desired. Any bill likely to be adopted 
would probably make such appointments subject to Senate approval. 
This opens the door to the process of political appointment, and if poli- 
tical appointment were the actual basis, the function of the Office of 
Administrative Procedure would be completely wasted. 

The first report recommends a salary range of between $12,000 and 
$14,000 and one grade of hearing examiner to be selected by the Office 
for each administrative agency. The work of the ICC, because of the 
many different responsibilities imposed upon it by law, varies to a great 
degree. Specialization by examiners is essential. The three grades now 
established by the Civil Service Commission have proved satisfactory, 
and to require one grade would entirely disregard the actual differences 
in capacity and experience of the examiners of the Interstate Com- 
merce Commission. 

The Interstate Commerce Commission, not its staff or its hearing 
examiners, is charged by the Interstate Commerce Act and related Acts 
with the administration of a National Transportation Policy. The 
Agency is responsible to Congress and to the public for the results. 
Examiners are not and cannot become independent judicial tribunals 
without changing in a fundamental way the very nature of the adminis- 
trative agencies as they now exist. 

The Interstate Commerce Commission submits by virtue of the 
fact that 106 of the 286 hearing examiners in the Federal service are 
employed by it in the performance of its many and varied types of 
hearings that due weight and consideration be given by this Conference 
to the position here taken by the Interstate Commerce Commission. Our 
Commission is compelled to reject the so-called Kintner report and it 
accepts in the main the recommendations in the so-called Lester report. 


Memorandum 


The Interstate Commerce Commission feels that it should place be- 
fore you its views regarding some of the recommendations made to the 
President’s Conferenee by the Committee on Hearing Officers. 


October 12, 1954. 
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The Commission has been using examiners to conduct hearings and 
render recommended reports since 1906. Since 1935 it has used in motor 
carrier proceedings an initial decision procedure similar in many respects 
to that later incorporated into section 8 of the Administrative Procedure 
Act. The Commission now employs more than one-third of all the 
Hearing Examiners in the Federal service and conducts approximately 
2,300 formal proceedings a year. These proceedings embrace a wide 
variety of subject matters, citing but a few: Rates, rules, regulations, 
and practices of railroads, motor carriers, domestic water carriers, and 
freight forwarders; applications for authority to operate by motor 
vehicle, water carriers, and by freight forwarders; applications for ex- 
tension or abandonment of a line of railroad; railroad safety and signal 
matters; safe operation and standards of equipment of highway motor 
vehicles ; packaging and transportation of explosives and other dangerous 
articles; matters relating to car service, the so-called Mahaffie Act pro- 
viding voluntary reorganization of railroads, issuance of securities of 
carriers, railroad reorganization proceedings under section 77 of the 
Bankruptcy Act, and agreements relating to rate and other matters 
under section 5a of the Interstate Commerce Act, known as the Reed 
Bulwinkle Act. 

Four members of the Hearing Examiner Committee, Messrs. 
Kintner, Doyle, Reynolds, and Winings, submitted one report and a 
set of recommendations. As a brief identification, this report and 
recommendations will be referred to as the Kintner group report and 
recommendations. The other four memebrs of the Committee, Messrs. 
Lester, McElvain, Meloy, and Scharnikow, submitted a separate report 
and recommendations. The latter will be referred to as the Lester group 
report and recommendations. These symbols for convenient reference 
were selected only because the names used happen to be the first names 
of the sponsors appearing on the title pages of the respective reports. 
The references to recommendations of the Kintner Group are to the 
‘‘revised’’ Summary of Recommendations submitted with that Group’s 
letter of September 8, 1954, addressed to the Chairman of the Conference. 


Office of Administrative Procedure 


The Kintner Group recommends the transfer to an office of Admin- 
istrative Procedure of the hearing examiner functions now vested in 
the Civil Service Commission, that the powers conferred by section 
11 of the Administrative Procedure Act be enlarged and that this Office 
of Administrative Procedure also carry on studies of administrative 
procedure, collect and publish facts about the procedures of agencies, 
initiate cooperative efforts among agencies and their respective bars 
with the objective of obtaining the adoption of uniform practices and 
procedures, and assist agencies in the formulation and improvement of 
their procedures. 

The Lester Group recommends that the present career-merit system 
provided by section 11 of the Administrative Procedure Act be con- 
tinued and that it continue to be administered by the Civil Service 
Commission. This group recommends however, certain changes in the 
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administration of these provisions designed to make them more efficient. 
The Interstate Commerce Commission agrees generally with the recom- 
mendations of this Group, both as to the desirability of continued 
administration by the Civil Service Commission and as to the continuance 
of section 11 as the statutory rule. 

The implications of the proposed Office of Administrative Procedure 
are indicated by recommendation 1, a, (3) of the Kintner Group that 
the functions of this office shall include: 


‘‘constantly guarding against any encroachment upon the inde- 
pendence of hearing officers or upon the integrity of the adminis- 
trative process.’’ 


This and other recommendations of that Group indicate that the 
proposed Office of Administrative Procedure is intended to have and 
exercise powers over examiners, and possibly over agencies, far in 
excess of that presently vested in the Civil Service Commission by 
section 11 of the Administrative Procedure Act. There seems to be a 
clear possibility that the proposed Office would become a super regula- 
tory agency and that through its control over examiners or directly it 
would have power to control the agency procedures. As an example, 
section 7(b) of the Administrative Procedure Act states that subject 
to the published rules of the agency, hearing officers shall have certain 
authority. If the Office should be of the opinion that agency rules 
relating to these matters are not in conformity to the statute, that 
they ‘‘encroach upon the independence’’ of the examiner, or that they 
‘‘impair the integrity of the administrative process,’’ it may require the 
agency to change its rules or it may require or permit examiners to 
disregard the agency rules. The same question would arise if the 
Office regarded some practice or policy of an agency as contrary to 
law, an encroachment upon the independence of examiners or as im- 
pairing the integrity of the administrative process. 

We have Federal Courts authorized to pass upon issues as to whether 
administrative proceedings have been conducted in accordance with 
law. If the proposed office is to regulate and control matters within 
the limits of those considered by the courts, it is unnecessary and would 
inject confusion into the administrative processes by duplicating the 
work of the courts. 

Under the present law (section 11 of the Administrative Pro- 
cedure Act) examiners are appointed by and for each agency and 
they remain employees of the agency and are subject to its orders, 
rules and supervision, but they are removable only for good cause de- 
termined by the Civil Service Commission after opportunity for hear- 
ing, and the qualifications of examiners and their salary are determined 
by the Civil Service Commission. The Interstate Commerce Commission 
believes that the law should go no further than this in divesting agencies 
of control over their procedures and separating from them the staff 
of examiners which are their aids in carrying out their duties under 
the various statutes. 
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Examiners are used because the volume of work is such that the 
members of the agency are able to conduct only a relatively small 
number of hearings. Examiners thus become the eyes and ears of the 
agency and its agent in conducting the hearing. The agency is the one 
which is charged with administering the statute and it is responsible to 
Congress and to the public for the results. Examiners are not and 
cannot become independent judicial tribunals without changing in a 
fundamental way the nature of the administrative agencies as they 
now exist. 

Administrative law statutes, particularly regulatory statutes such 
as the Interstate Commerce Act, the Federal Communications Act, and 
others, place upon the agencies the duty to regulate a particular industry 
with the object of bringing about certain results deemed to be in the 
public interest. These statutes, necessarily, confer upon the agencies 
broad power to adopt policies to bring about the objectives of the 
statutes. The guides in the statutes are usually expressions such as 
public convenience and necessity, consistent with the public interest, 
fit, willing and able to perform the proposed service and comply with 
the statute and the regulations prescribed thereunder, just and reason- 
able rates and practices, unjust discrimination and undue prejudice. 
Neither the agency nor the examiner sits merely as arbiters of conflicting 
private claims, but issues must be determined in the light of the public 
interest and the policies adopted by the agency in the public interest. 
An examiner who serves an agency in such a field must be governed 
by the agency’s regulations, precedents and policies. Otherwise the 
agency will have to reverse the examiner. If each of the Commission’s 
106 hearing examiners should follow his own personal ideas the result 
would be chaos. It would not be possible for the Commission to recon- 
sider and possibly re-hear the cases necessary to bring the decisions 
into conformity with each other and the view of the Commission. 

The fact that an examiner is an employee of the agency that he 
serves does not mean that he does not occupy a most responsible position 
and that he may not freely express his views in proceedings conducted 
by him. Since long before there was an Administrative Procedure 
Act, in fact since 1906, this Commission has followed the firm policy 
of having examiners state their views of proceedings handled by them. 
This is not a concession to the examiner, but is necessary to the conduct 
of the Commission’s business. It is intended to develop the true facts 
and develop the real issues. Because of the need for consistency and 
accord with established policies examiners should follow agency rules, 
precedents and policies and should be capable of recognizing law and 
policy implicit in agency decisions and rules as well as those things 
that are explicit. In other words, his decisions should be objective 
decisions in the framework and atmosphere created by the agency and 
not individual personal views. This is nothing more than the practice 
in trial courts with respect to the decisions of their appellate courts. 

The Kintner Committee refers to ‘‘constantly guarding against any 
encroachment upon the independence of hearing officers.’’ What is 
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meant by ‘‘independence’’ and what is meant by ‘‘encroachment’’ is 
not clear. There has been a lot of advocacy along this line, some of it 
seemingly implies an assumption that agency members are not interested 
in the judicial determination of issues but are constantly endeavoring 
to coerce and induce examiners into making wrong decisions. We do 
not believe this to be the case. Certainly this has never been true 
so far as the I. C. C. is concerned. 

The agency is expert in the field in which the examiner functions 
and it is better qualified than is any outside agency to know or de- 
termine if an examiner is doing a reasonable amount of work and 
whether the quality of his work is such that he is functioning efficiently. 
We believe that the present provisions of section 11 of the Administrative 
Procedure Act are adequate to protect examiners from abuse by an 
agency, should that occasion arise. We do not believe the agencies’ 
right to control the persons and proceedings for which they are respon- 
sible should be further curtailed. 

The Civil Service Commission admittedly has made mistakes in 
handling the examiner matters and it has not always operated with the 
efficiency that might have been expected. The delays in accomplishing 
promotions in the examiner corps is a grievous example. It should be rea- 
lized, however, that the subject was new and novel, and the Commission 
was harassed and delayed by court proceedings. Even in the matter of de- 
termining examiners’ salaries and making promotions, the Commission 
had the unusual and difficult task of passing upon the qualifications 
and performances of a lot of people about whom it had practically no 
information, and with whom it had had little or no contacts. Means 
of ascertaining facts regarding the qualifications and past performance 
of examiners and the processes of evaluating these facts had to be 
devised. We believe that the Civil Service Commission has profited 
by its experience in these matters and that with its resources and 
experience in personnel matters, its broader outlook and large staff, 
it is in better position to administer the hearing examiner provisions 
than would be a small agency such as the proposed Office of Administra- 
tive Procedure. 

It is noted that the reports of the Committee refer to ‘‘hearing 
officers.’” This term as used in the Administrative Procedure Act 
includes persons other than examiners appointed under section 11 of 
that Act, such as members of the agencies, boards, ete. It is presumed 
that only examiners were intended. 


Composition of the Proposed Board 


The Kintner Group recommends that the proposed Board heading 
the Office of Administrative Procedure be composed of five (5) members 
appointed from various fields. It is not clear whether these board 
members are intended to be full time employees or whether this activity 
is to be in addition to their normal work. It seems, however, that the 
latter is intended. In that event, it appears that there is an impropriety 
in two practicing lawyers functioning as board members, particularly 








126 I. C. C. PRACTITIONERS’ JOURNAL 





since to be best qualified they would be practitioners in the field of 
administrative law and possibly appear before the examiners whom 
they would supervise. We believe that such a board, if established, 
should be composed of a smaller number of members than five (5), 
possibly three (3) members, and that they be full time members. Practic- 
ing lawyers and others may be members of advisory groups. 

The statement in Section 1, e, that members of the board may be 
empowered to call upon the services of other government agencies is 
not clear. Does it mean that they may demand services of other 
agencies without limit? 


Qualifications for Appointment as Examiners 


We wish to raise a point regarding the proposed qualifications for 
hearing examiners suggested by both groups. 

The Commission is of the opinion that for appointments as hearing 
examiners in this agency, specialized knowledge in the field in which 
the examiner will function is necessary. This becomes more important 
the fewer the number of grades of hearing examiners. Formerly, exami- 
ners were hired in the lower grades to handle the most simple cases and 
were advanced as they acquired knowledge and experience. The reduced 
number of grades of hearing examiners has lessened the opportunity 
for such training and if the recommendation to establish one grade for 
each agency is followed new examiners presumably will be expected to 
take more difficult cases in rotation. This will not be practicable with 
much of the Commission’s work. The Civil Service Commission has 
granted selective certification in some instances and presumably the 
recommendations of the Lester Group contemplate this possibility where 
the need therefor can be shown. Our choice, therefore, between the 
two reports is the Lester Group recommendation. 

This Commission uses many examiners who are not hearing exami- 
ners appointed under section 11 of the Administrative Procedure Act. 
These examiners perform various legal work including assisting hearing 
examiners, preparing reports and digests, legal and factual, for Com- 
missioners, and for the Commission. They also serve as review exami- 
ners, and as assistants to Commissioners. These examiners, after years 
of experience with the Commision, constitute the best source of hearing 
examiners known to the Commission. Their experience is the most 
valuable training that could be obtained. Many of these examiners, 
however, often do not have the suggested practice before courts or ad- 
ministrative agencies to qualify for appointment. The Commission urges 
recognition of this type of experience as qualifying for appointment as 
hearing examiners in this agency. Very likely a similar situation exists 
in other agencies. 


Appointment of Hearing Examiners 


The Kintner Group proposes that the Agency select from a list of 
qualified applicants prepared by the Office of Administrative Procedure 
a person to be appointed and that if the selection is approved by the 
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Office of Administrative Procedure, the person will be nominated by 
the Office for appointment by the President. 

It is not believed that the President would care to make rubber 
stamp appointments solely upon the nomination of the Office of Ad- 
ministrative Procedure. If the President is to act in the matter, he will 
have advisors other than the Office of Administrative Procedure, and 
he would exercise his discretion. It is doubted if the President can be 
prevented from exercising his judgment and compelled to appoint the 
nominee of the ‘‘Office.’’ Furthermore, it is doubted if the President 
desires to take on the burden and responsibility of making appointments 
necessary to maintain a staff of almost 300 hearing examiners. He has 
many more urgent duties. It is further doubted if a bill providing for 
such appointments would be passed by Congress without a provision 
for confirmation by the Senate. 

The entire plan is objectionable because it further reduces the con- 
trol of the Agencies over matters for which they are responsible under 
the law. The present plan provided by the Administrative Procedure 
Act is more conducive to good administration and the carrying out of 
the duties imposed upon administrative agencies. 


Compensation of Hearing Examiners 


Both Groups recommended that a single salary grade be established 
for all hearing examiners in each agency. Different salary grades were 
recognized as appropriate for different agencies. 

These recommendations seem to be based upon the assumption that 
all hearing examiner work in an agency necessarily is of the same kind. 
This is not true. Despite what is recommended about the lack of need 
for specialized knowledge on the part of hearing examiners, this Com- 
mission finds that specialized knowledge and specialization within the 
work of this Commission is necessary. As previously indicated, the 
Commission’s activities include a wide and varied field of subjects. It 
is too much to expect an examiner to be qualified in all these specialized 
fields. Since the Commissioners necessarily have to pass upon all of 
them, they and the parties are entitled to the services of an examiner 
who is a specialist in that field. 

Because varied activities happen to be assigned to one agency does 
not seem to be a good reason for paying all the same salary, whereas if 
the two or more activities were in different agencies different salaries 
would be paid. 

The Kintner Group recommends salaries for examiners within a 
range of $12,000 to $14,000. The Lester Group recommends following 
the present classification act scales. There are many valuable employees 
other than hearing examiners and consideration should be given to the 
effect of singling out one group for special treatment. We favor the 
classification basis which applies to all employees, with provision for 
so-called super grades for examiners where such grades are warranted. 
We are of the opinion that super grades are warranted in many kinds 
of examiner work. 
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Removal of Examiners 


The Kintner Group proposes that examiners be removed for cause 
only after a hearing before an employee of the Office of Administrative 
Procedure, and review of his decision by three other employees of that 
agency. It is not indicated whether the employee who presides at such 
proceedings shall be a hearing examiner or what are the qualifications 
and status of the review personnel. Perhaps some other agency should 
make the appointment of these persons and serve to protect them from 
encroachment upon their independence and to prevent impairment of 
the administrative process. Apparently no review by the Board is in- 
tended. Possibly, the Board was excluded because it will be a part time 
board, members of which may practice before agencies or otherwise be 
interested parties. If so, this points up the objections previously made 
to a part time board and the desirability of a three-man board employed 
full time. The entire arrangement seems vague and awkward. We are 
of the opinion that the present control of these matters by the Civil 
Service Commission is preferable. 


Reduction in Force 


The Kintner Group apparently intends that examiners shall not be 
released in case of reductions in force. It is possible that due to repeal 
of some statute or other drastic change, a large number of hearing 
examiners would no longer be required. Constitutional but not statutory 
judges have such life terms. We know of no other officers or employees 
who have such. We see no particular reason why examiners should be 
singled out from other employees for this favor, but we do think that 
hearing examiners should have so-called ‘‘retreat’’ and ‘‘bumping”’ 
rights with respect to positions in their agency other than hearing exami- 
ner positions. In many instances this would enable agencies to retain 
hearing examiners and thus save for the Agency and the Government 


their valuable training and experience. They also should be given prefer- 
ence in rehiring. 
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THE STATUS OF FEDERAL HEARING EXAMINERS 


By KennetH H. Tuaeue, Commissioner, 
Interstate Commerce Commission 


In the past few years we have heard a great deal of discussion about 
the changes taking place in the field of transportation with respect to 
the needs of our country, and of new policies being formulated by the 
transportation industry, the shipping public, and those agencies of the 
government responsible for an adequate transportation system. The 
adequacy of our transportation facilities is indeed of paramount im- 
portance, particularly when considered in the light of such factors, among 
others, as our growing population, the dispersal of industrial plants, and 
the threat to our peaceful existence brought about by the fact that we 
are living in an atomic age. 

Today, however, I am going to digress from a discussion of the 
problems confronting those responsible for the practical solution of 
these matters. The subject I have chosen relates itself to a segment of 
federal regulation with which your association, as well as some of its 
members individually, have had keen interest and somewhat active par- 
ticipation—the movement to formulate regulations pertaining to the 
status of quasi-judicial officers of the federal government, the federal 
hearing examiners, otherwise referred to as federal hearing officers. 

The position of hearing examiner or officer in regulatory work, as 
we know the position today, seems to have been first authorized in 1906 
by the Hepburn Act which brought about considerable expansion of the 
work of the Interstate Commerce Commission. That Act authorized the 
employment of ‘‘agents or examiners’’ whose duty it was to administer 
oaths, examine witnesses and receive evidence. As a result of that Act 
there were appointed for work at the Commission eleven attorneys and 
examiners and a chief examiner. The examiners were employed to con- 
duct hearings, that is to collect evidence in particular cases—not to make 
decisions. They were the paradigm of our present day hearing officer 
who sits in the proceedings which are an indispensable part of contem- 
porary economic regulation. 

The power to suspend rates was conferred upon the Commission in 
1910, and three years later, in 1913, it was given the job of determining 
the value of railroad properties. The need for examiners was substan- 
tially increased by both of these acts. Beginning in the year 1915 there 
were 45 examiners conducting hearings in suspension cases and complaint 
actions, and the Commission was engaged in recruiting additional exami- 
ners to hear valuation cases. The practice of issuing proposed reports 
by examiners began in 1917 in some cases, and two years later the prac- 
tice of serving proposed reports written by examiners was extended to 
practically all formal complaint cases. The examiners’ proposed reports 
contained recommended conclusions with a statement of facts and a dis- 
cussion of the law pertaining to the particular situation under considera- 
tion. The Transportation Act of 1920 gave the Commission control over 
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the capitalization of carriers and immediately thereafter the Bureau of 
Finance and the Bureau of Formal Cases were organized, with additional 
examiners on their staffs. 

In the meantime, the Federal Trade Commission, the Shipping 
Board, which was the predecessor of the present Federal Maritime 
Board, and the Federal Power Commission, had been established. Sub- 
sequently the Federal Communications Commission, the Securities and 
Exchange Commission, the National Labor Relations Board, and others, 
were created. Today there are about 285 hearing examiners, appointed 
pursuant to Section 11 of the Administrative Procedure Act, of which 
110, or considerably over one-third, are with the Interstate Commerce 
Commission. 

In any important field of our national activity Congress must rely 
upon the administrative agencies to apply, from day to day, its declared 
policies in order to meet the changing needs of the public. That is the 
fundamental theory upon which the administrative process has been 
built. It is a dynamic process! No other means has been found for the 
formulation and application of practical and fair principles that pro- 
foundly affect any broad field of public interest. It is the primary 
responsibility of the federal agencies to execute the law and carry out 
the Congressional policies as declared by statute. Congress has entrusted 
to our Commission, in particular, the responsibility of administering and 
enforcing the Interstate Commerce Act so as to give vitality to the na- 
tional transportation policy. 

The scope of the Interstate Commerce Commission work has gradu- 
ally broadened over the years. The Hepburn Act of 1906 also extended 
its jurisdiction so as to include express companies, pipelines (except 
those for water and gas), and sleeping car companies. The Panama Act 
of 1912, and the Transportation Act of 1920, not only added to the Com- 
mission’s regulatory authority, but placed upon it the duty to take 
positive action towards the development and maintenance of an adequate 
national transportation system. In 1935, the Motor Carrier Act gave 
the Commission power to regulate the transportation of passengers and 
property by motor carriers engaged in interstate commerce, and by the 
Transportation Act of 1940, it acquired jurisdiction over water carrier 
operations coast-wise, inter-coastal, and upon the inland waterways of 
the United States. In 1942, jurisdiction was conferred with respect to 
freight forwarders. 

The Commission now has regulatory control over all forms of inter- 
state surface transportation, comprising some 1000 rail carriers, over 
20,000 motor carriers, 76 pipeline companies, over 300 water carriers, 
and about 100 freight forwarders, plus the pullman and express services. 

In carrying out our duties at the intermediate level, hearing exami- 
ners are an instrument of the law and an indispensable adjunct of the 
agency for the holding of fair hearings which will develop a record and 
make initial findings of fact to the end that the ultimate and necessary 
determination of the case will be in accordance with the principles of 
law and policy which have been established, or should be adopted. 
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The Interstate Commerce Commission, understandably, has a vital 
stake in the status of hearing examiners because of the many tangents 
and ramifications of transportation regulation. Moreover, the Commis- 
sion is the oldest regulatory agency of the federal government and was 
not only the first to utilize the service of hearing officers, but employs 
many more than any other agency. Understandably, the Commission is 
deeply concerned with their status, their competence, their independence, 
their dignity and their importance. A distinguished former member of 
our Commission who retired in 1953, after 35 years service, said: 


‘‘The examiners whom we send out are often times the only persons 
whom the general public sees. They are, as far as the general 
public are concerned, the Commission. On their tact, their skill, 
their demeanor, and their honesty depends our honor, the success 
or failure of our work, and the future of our professional careers 
as members of the Commission.”’ 


The many and varied functions of the Commission require the hold- 
ing of many hundreds of hearings each year throughout the entire 
country. Any matter arising before the Commission may be assigned for 
hearing because such is the requirement of statute, because it may be 
imperative in order to accord constitutional due process, or because it 
appears to be necessary or desirable in order to properly resolve the 
issues. 

Going back a bit, you will recall that prior to June 1946, the 
effective date of the Administrative Procedure Act, examiners’ tenure 
and status was within the province of the respective employing agencies. 
You may, no doubt, remember the Commission’s participation in hear- 
ings before the Congress in 1945, when it strongly urged exemptions 
from provisions of the Act. Your association supported that view, but 
Congress saw fit to make no exemptions. The Act, as passed, provided 
that tenure and other pertinent phases of the program, should be 
administered by the Civil Service Commission, and pursuant to Section 
11 the Civil Service promulgated regulations, in 1951, on tenure, 
compensation, assignment of cases, etc., applicable to these officers. 
But controversy immediately arose respecting the scope of that Com- 
mission’s authority and the validity of a number of the specific pro- 
visions of the regulations. The Supreme Court, in 1953, held that the 
rules conformed to the statute and to the intent of Congress, and 
Civil Service after consideration deemed it appropriate to revise them 
and recently published a more complete set of regulations which, at 
least for the period of time in effect, have evoked little opposition 
from any quarter. 

The status of hearing examiners, nevertheless, continues to be a live 
subject among various legal organizations and groups in government 
established to assist in speeding up the processes of administrative law 
exercised by the several federal agencies. I refer especially to the 
Committee on Hearing Officers of the President’s Conference on Admin- 
istrative Procedure which just recently completed a draft of proposed 
recommendations relating to hearing examiners. This Committee did 
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not reach an agreement and submit a united draft of recommendations. 
The assignment proved to be an intricate and involved task, and the 
Committee of eight was equally divided into two groups, each submitting 
a separate report with reasons for their recommendations. I have 
borrowed heavily from both reports in preparing these remarks. 

One group recommended the establishment of an Office of Admin- 
istrative Procedure as an independent agency invested with the responsi- 
bility for recruiting, qualifying and maintaining a list of currently 
qualified hearing officer candidates, and overseeing their compensation, 
tenure and retirement. Such a proposed office would take over the 
functions and responsibilities now performed by the Civil Service 
Commission in connection with hearing officers under the provisions of 
Section 11 of the Administrative Procedure Act. 

The second group recommends establishing, within the framework 
of the Civil Service Commission, a Bureau of Hearing Examiner Admin- 
istration. With the Committee divided 4 to 4, the proposals obviously 
are not in final shape. 

A study of the two reports submitted by the divided Committee 
reveals that most of the criticism which has been made from time to 
time of the way in which the Civil Service Commission has discharged 
its responsibility is due, in large part if not entirely, to the original 
delays in assuming and performing a new function. The recently 
revised and improved regulations issued by the Civil Service Commission 
should eliminate most of the ground for criticism. The Civil Service 
laws have been on the books for many years, and embody a principle of 
political action generally accepted by the American people. The 
Commission has administered the Merit System for many decades, and 
it is difficult to discern the practicability or desirability of relieving 
it of responsibility as to one quite small segment of federal employees— 
the hearing examiners only. 

In the discussions concerning this problem it is occasionally urged 
that amendments to the Administrative Procedure Act are needed in 
order to strengthen the independence of the hearing examiner. It has 
even been suggested that they should not have an office in the building 
of the agency. 

When thinking about these specious statements, the record of the 
Interstate Commerce Commission is worthy of some consideration. 
From 1906 on, a series of amendments and additions to the original 
Act to regulate commerce have imposed upon the Commission greatly 
augmented responsibilities, and necessarily increased the volume of 
work. It then had, pursuant to authority given by Congress, the 
appointment of examiners. From the very beginning the examiners 
applied the basic policies of the Commission, that is, that all parties to 
proceedings heard or conducted by examiners should receive due process 
of law in all matters of procedure. If I may coin a phrase, the Com- 
mission could ‘‘point with pride’’ to the record showing that no 
decision has ever been set aside for failure to accord due process to all 
the parties in any proceeding before it. A study of the record will disclose 
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that the requirements of the Administrative Procedure Act, intended to 
enforce the application of the principles of due process to administrative 
hearings, merely embody and declare the long established practice 
of the Interstate Commerce Commission and its examiners. The passage 
of the Administrative Procedure Act did not require any material change 
in the methods of conducting administrative hearings by the Interstate 
Commerce Commission because its practices were the archetype of the 
Act. 

The examiners employed by the Commission are instruments of 
law to perform a part of its work of regulating transportation in the 
public interest. That responsibility was devolved upon the Commission 
by the Interstate Commerce Act and the national transportation policy. 
Any move that would separate its examiners from the Commission’s 
organization and establish them as a separate agency under the super- 
vision of and responsible to persons other than the Commission would 
undoubtedly militate against obtaining the salutary results sought and 
required by the Interstate Commerce Act. 

Congress has made it plain that the agencies, and not their hearing 
examiners, are responsible for the results of administrative proceedings. 
The agencies are the interpreters of the law and perforce the makers 
of policy. One of the reports of the Committee on hearing officers 
points out that— 


‘* Although the hearing examiner thus occupies a subordinate though 
semi-independent position in relation to his agency, this does not 
lessen the difficulty nor the exacting requirements of the indepen- 
dent performance of his functions prior to the submission of his 
eases to the agency for final action. Nor does it detract from the 
independent stature and importance which Congress intended for 
the hearing examiner at the threshold of administrative decisional 
process, particularly with respect to fact finding.’’ 


Another point in issue which has been of thoughtful concern is 
the proposal again advanced that cases of all types and character should 
be assigned to examiners in strict mechanical rotation although the 
Supreme Court held in Ramspeck vs. Federal Trial Examiners’ Confer- 
ence (345 U. S. 128), that Section 11 of the Administrative Procedure 
Act does not make such assignment mandatory. 

It is patently impractical to assign proceedings to examiners in 
rotation or in the order of the institution of the proceeding, or in the 
order in which they may become ready for hearing. To do that would 
require many times the present number of examiners and would increase 
travel and other expenses by an enormous multiple. Hearings, prac- 
tically, are generally grouped into itineraries and the itineraries are 
assigned to examiners available for further designation when their 
work already assumed permits. The Commission’s proceedings vary 
as to types of subject matter and as to difficulty and complexity. It 
would be against the public interest to assign cases to examiners without 
regard to the difficulty or complexity of the case, or the experience or 
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competence of the examiner. As you all know many cases require 
special knowledge and must be specially assigned to an examiner 
possessed of special knowledge or experience in that field. The I. C. C. 
long has had examiners who specialize in the handling of particular 
types of cases. 

The record over the years as written by the Interstate Commerce 
Commission clearly demonstrates that no pressure has ever been applied 
on individual examiners as to how they should decide, or recommend 
decisions in a case assigned them. The independence of the examiner 
has always been respected and maintained. The immense volume of 
work involved in the regulation of transportation on the national level 
makes it mandatory that the Commission possess managerial authority 
over the assignment of cases and the selection of examiners to hear 
them. 

The President’s Conference still has considerable work before it, 
and no doubt its final recommendations on the hearing examiner program 
will await ultimate solution of the matters being considered by the 
other working committees. The Hoover Commission has also shown an 
interest in the movement to improve administrative procedure in the 
federal structure, and certainly the agencies of government, the Ameri- 
ean Bar Association, the Association of I. C. C. Practitioners, and other 
groups, will contribute added expressions of opinion before the rules 
are completed for final adoption. Justice Holmes said—‘‘The life of 
the law is not logic; it is experience.’’ I am sure that from the ex- 
perience of such groups and associations national in scope, including 
your association, will come valuable contributions to the problem at 
hand and there will emerge simplification, expedient administration, 
and improvement generally in the administrative processes. 
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COORDINATION OF FEDERAL AND STATE REGULATION IN THE 
FIELD OF PUBLIC TRANSPORTATION 


By OwEN CLARKE, Commissioner, 
Interstate Commerce Commission 


Professor Crosskey of the University of Chicago Law School in his 
recent work ‘‘ Politics and the Constitution in the History of the United 
States’? has provoked a considerable storm of controversy in the book 
reviews of legal periodicals by advancing a new interpretation of the 
Commerce Clause of the Federal Constitution which would abolish the 
present distinction between interstate and intrastate commerce. While 
I have no intention of entering the arena myself, the Crosskey thesis 
has some interest in connection with the subject assigned to me on this 
program. 

A colleague of Professor Crosskey, Professor Sharp, also of the 
University of Chicago, more sympathetic with his views than some other 
critics, has this to say in a review of the work in the March 1954 issue 
of Columbia Law Review: 


By voluminous and carefully organized lexicographical evidence 
and by an examination of 18th century ideas about commerce and 
government, Mr. Crosskey establishes that it was ‘‘gainful activity 
among the human groups known as states’’ that was subject to regu- 
lation by Congress under the Commerce Clause. Decisions have 
now gone almost as far, in upholding acts of Congress under the 
Commerce Clause, so that part of Mr. Crosskey’s material has 
become almost obsolete as he has been writing (over the last sixteen 


years).... 
Again Mr. Crosskey’s argument is not as remote from current 
developments as it may seem at first glance. . .. The pressures which 


have produced the negative implications of the Commerce Clause 
increasingly push toward comprehensive and systematic Congres- 
sional regulation superseding and limiting state regulation and 
taxation interfering with internal freedom of trade. 


If the learned professors are right, it is perhaps a waste of time to 
discuss state regulation of transportation even in coordination with that 
of the federal agency. However, your invitation to me implies a belief 
that this is a subject of at least some current interest, and I shall proceed 
accordingly without undue emphasis on the legal aspects of the question 
as distinguished from what might be called the human or psychological 
side. 

Public transportation is the lifestream of commerce, and commerce 
is the vital force which has welded our people into a great and strong 
nation. As our commerce has expanded to meet the changing and 
growing needs of our people—as it has been encouraged or hampered 
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or diverted or monopolized by tremendous human urges and desires— 
as it has felt the effect of new philosophies of government or new 
theories of economics, so too, our public transportation has encountered 
all of the changing phases that mark the history of American enterprise. 
It is not surprising, then, that the sixty-seven years which have passed 
since enactment of the Act to Regulate Commerce, comprise a panorama 
of legislation, administration and litigation which has deeply probed and 
tested the concept of a dual form of government. 

It is the purpose of this paper to view that panorama—to appraise 
the relationship which has existed during those sixty-seven years, 
between the state commissions and the Interstate Commerce Commission, 
and to draw some conclusions concerning the measure of success that 
has been achieved in coordinating state and federal regulation in the 
field of public transportation. 

By way of historical background let me remind you that the states 
had undertaken to regulate transportation some years before Congress 
decided to exercise its powers in that field. The first state railway 
commission was established in Rhode Island in 1839. The early com- 
missions were generally of limited jurisdiction, some being engaged 
primarily in safety regulation and others performing only supervisory 
functions. Then stronger state commissions began to emerge. The 
Massachusetts Commission, established in 1869, and the commissions 
established in the western prairie states in the 1870’s, as an outgrowth 
of the Granger movement, were potent forerunners of the state com- 
missions we have today. But although state commissions preceded the 
Interstate Commerce Commission, there was by no means complete and 
comprehensive state regulation in those early days. Twenty states and 
territories had no railroad commission of any kind in 1887. 

In that year, after prolonged consideration, and spurred by the 
decision of the Supreme Court in the Wabash ease, holding that the 
states had no power to regulate interstate commerce even as to the 
portion thereof taking place within the geographical boundaries of the 
state, Congress enacted the original Act to Regulate Commerce.’ It 
was framed carefully to preserve the demarcation between interstate 
and intrastate commerce, and the name given to the regulatory agency 
then established makes that clear. If the agency had been created 
thirty years later, in all probability it would have been called the 
Federal Transportation Commission, a name much more descriptive than 
Interstate Commerce Commission. 

Until about 1911 the dual systems of regulation existed peacefully 
side by side with only a few rumblings of dissatisfaction. That year 
marked the beginning of the litigation which led to the momentous 
decision of the Supreme Court in the Shreveport case.2 The Commission 
had ordered Texas carriers to ‘‘cease and desist from charging higher 
rates upon any commodity from Shreveport into Texas than are con- 
temporaneously charged for the carriage of such commodity from 
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Dallas toward Shreveport for an equal distance.’’ In sustaining this 
order the Supreme Court held that the Commission had the power to 
remove discriminations between persons and localities resulting from 
intrastate railroad rates. 

Speaking through Justice Hughes, the Court said: 


«ec 


. . . Wherever the interstate and intrastate transactions of 
carriers are so related that the government of the one involves 
the control of the other, it is Congress and not the state, that is 
entitled to prescribe the final and dominant rule, for otherwise 
Congress would be denied the exercise of its constitutional authority, 
and the state, and not the nation, would be supreme within the 
national field.’’ 


While Justice Hughes’ opinion is properly recognized as a land- 
mark, unfortunately it overshadows the Commission’s report, 23 I. C. C. 
31, written by Franklin K. Lane, an able lawyer and writer. Students 
of this subject who are interested in the dramatic elements involved 
will find it worth while to look at Commissioner Lane’s report and the 
various separate expressions to appreciate the profound impact of the 
revolutionary question there presented on the minds of the seven 
members of the Commission, who were divided four to three. It is not 
without interest that two of the participants were former state com- 
missioners, Meyer of Wisconsin, who voted for the report, and MeChord 
of Kentucky, who dissented. 

The Shreveport decision brought into sharp focus the fact that the 
economy of the country had developed to the point where similar con- 
flicts between state and federal authority increasingly important were 
to be expected. In 1920 Congress recognized the need of legislation to 
meet this problem. It, therefore, enacted Section 13(4) giving the 
Interstate Commerce Commission power to prescribe intrastate rates, fares 
and charges necessary to remove undue preference and prejudice be- 
tween persons or localities in intrastate commerce on the one hand and 
interstate commerce on the other, or ‘‘undue, unreasonable, or unjust 
discrimination against interstate or foreign commerce.’’ This provision 
incorporated the principle of the Shreveport case into statutory law 
and went considerably further by forbidding what are popularly known 
as revenue discriminations against interstate commerce as a whole. 

Unquestionably, Section 13(4) was bitter medicine for the state 
commissions. To make it somewhat more palatable for them Congress 
coupled it with Section 13(3), which provides for cooperation between 
federal and state commissioners in various respects, including the holding 
of joint hearings. 

The effect and purpose of the co-operative provisions of the Act 
have been stated by Dr. Martin L. Lindahl, in a very comprehensive 
article in the Michigan Law Review, Vol. 33, No. 3, January, 1935, 
entitled ‘‘Co-operation Between the Interstate Commerce Commission 
and State Commissions in Railroad Regulation,’’ as follows: 








138 I. C. C. PRACTITIONERS’ JOURNAL 





‘‘These provisions grant to the Commission in broad terms 
the authorization sought by it and the State Commissions. In order 
that the State authorities may be aware of any proceedings bringing 
into question their prescribed rates or regulations, the Commission 
is required to give them due notice, thus insuring them an oppor- 
tunity either to intervene in behalf of local interests or to suggest 
co-operative action. Joint hearings and conferences are provided 
for at the discretion of the Commission. It was contemplated that 
the method of harmonizing conflicting views through deliberations 
upon a joint record, already successfully tried in rate cases prior 
to 1920, would be employed as the regular procedure. Utilization 
of the facilities and services of the State commissions, while not 
mandatory upon the Commission, is designed to enhance the 
efficiency of administration and to promote co-operation in general.’’ 


Concerning these co-operative provisions, when the bill was before 
the House Committee, Chairman Clark of the ICC said: 


‘*The idea under the proposed amended act is that every reason- 
able feasible effort shall be made to bring the conflicting views of 
the State commissions, if they do conflict, and the views of our own 
Commission into harmony through a very careful investigation which 
all are invited to participate in, and in which everybody would be 
heard, and in which every reasonable effort would be made to 
reach a mutually acceptable understanding; but the possibility of 
inability to reach such an understanding would be protected by a 
reservation of the power to finally decide it, if necessary, by the 
Federal tribunal.’’ (Hearing on H. R. 4878, 66th Congress, 
page 27.) 


The first proceeding in which state commissions participated fol- 
lowing enactment of the Transportation Act of 1920 was Ex Parte No. 
74, a general freight and passenger rate increase case. Three state 
commissioners took part in the proceedings, concurred in the conclusions 
reached, and issued a statement to state commissions throughout the 
country expressing their approval of the report. 

The order in Ex Parte 74 was immediately followed by a nation- 
wide movement of the carriers to obtain authority for similar increases 
in intrastate rates. In some instances the railroads confined their case 
before state commissions to the presentation of the Interstate Commerce 
Commission order and presented no other evidence justifying the re- 
quested increases. The responses of the state commissions to these appli- 
cations varied. Some commissions granted the increases in full, others 
in part, and some refused relief entirely. The hands of some commis- 
sions were tied by state statutes fixing minimum rates which would be 
violated by percentage increases equal to those ordered by the Inter- 
state Commerce Commission. The net result was that the railroads with 
respect to a large body of state rates failed to obtain authority to make 
percentage increases corresponding to the interstate increases. 
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The railroads, therefore, appealed to the Interstate Commerce Com- 
mission for relief, and the latter body asserted its mastery of the situa- 
tion in no uncertain terms. It said in substance: The transportation 
of freight and passengers within the borders of any state at general rate 
levels below the levels established by the Commisison for interstate 
commerce is a discrimination against interstate commerce as a whole 
and must cease. You, the carriers, must remove this discrimination at 
once by increasing your intrastate rates to general levels corresponding 
to those authorized by us for interstate commerce. The Commission con- 
sistently and ruthlessly carried out this policy in a series of orders regu- 
lating intrastate rates in twenty-five different states contrary to state 
statutes or the orders of state regulatory bodies. 

The excitement among state authorities was intense. They believed 
that these new orders, if sustained by the courts, would destroy state 
power to regulate state rates. They denied that Congress had authorized 
the I. C. C. to take such action. Furthermore, they denied the consti- 
tutional right of Congress to confer such authority on the Commission. 
With the courage of their convictions, some of the states proceeded to 
enforce their lower scale of rates. 

Confronted with the conflicting demands of two masters, the rail- 
roads resorted to the courts to restrain the enforcement of state laws 
and orders contrary to the orders of the Interstate Commerce Commis- 
sion. It squarely raised the issue of the existence of federal power to 
regulate wholly intrastate rates in order to provide sufficient revenues 
to maintain an adequate national system of transportation. This power 
was sustained in the appeal of the Wisconsin Passenger Fare case.® 

The decision in that case is noteworthy, however, for an entirely 
different reason. Speaking through Chief Justice Taft the Supreme 
Court made the significant observation that federal and state commis- 
sions should solve their differences over the conference table. Accord- 
ingly, the same year the I. C. C. and the National Association of Railway 
and Utilities Commissioners entered into what is known as the Coopera- 
tive Agreement with the object of carrying out the real intent and 
purpose of Section 13(3). That agreement pointed out the common 
purpose of the dual system of regulation, ‘‘namely, the maintenance of a 
transportation system which will in all respects best meet the public 
needs’’ and expressed the belief that the various commissions could, and 
should ‘‘work together for its attainment without conflict or resort to 
litigation.”’ 

The original agreement was supplemented in 1925. The following 
paragraphs from the supplemented agreement are worth noting: 


The prime essential to such cooperation is realization of the 
nature and difficulties of the common problem. The State commis- 
sions realize that the railroads form a national transportation system 
and that the public interest demands a rate structure, State and 
interstate, as simple and harmonious as practicable. The Interstate 





8 Wisconsin R. R. Commission v. Chicago, Burlington & Quincy R. R. Co., 
257 U. S. 563. 








140 I. C. C. PRACTITIONERS’ JOURNAL 





Commerce Commission realizes that there is danger in overcentrali- 
zation of authority, that the field of regulation is vast, and that the 
State commissions are often better informed than itself in regard 
to local conditions and local needs. 

In one of its most important aspects, cooperation must look 
forward to and have in view the avoidance, so far as the public in- 
terest will permit, of orders under section 13 of the interstate com- 
merce act, affecting intrastate rates. 


The cooperative agreement was a recognition on the part of the 
Interstate Commerce Commission and of the state commissions that 
they owed it to the people whom they served to make our dual system 
of government work as harmoniously and efficiently as if there were no 
division of powers between the nation and the states. 

It was, of course, hardly to be expected that such lofty aims would 
be completely successful. There have been many cases before the Com- 
mission under Section 13(4), a considerable number of which have gone 
on to the courts. The Supreme Court, therefore, has frequently had 
occasion to interpret this statute. Since the questions involved usually 
have prominent economic and political overtones, the Court’s various 
pronouncements have not always seemed consistent. The long list of 
decisions by the I. C. C. and the courts involving Section 13(4), how- 
ever, should not obscure the considerable degree of success attained 
through the machinery provided by Section 13(3). ‘‘Peace hath her 
victories no less renowned than war.’’ 

The cooperative agreement set forth detailed arrangements for joint 
hearings, arguments, and conferences. It opened the way for any state 
to suggest cooperation in any proceeding or matter before the Interstate 
Commerce Commission, and likewise enabled the federal agency to sug- 
gest cooperation to a state commission in any matter pending before 
such body which might have an effect upon matters subject to the juris- 
diction of the I. C. C. 

In most of the important rate cases since the adoption of the co- 
operative procedure, particularly those of broad territorial scope, mem- 
bers of state commissions chosen by the NARUC from a panel main- 
tained by it sit in the hearings with members of the I. C. C. at which the 
evidence is presented and later at the oral argument. Such state rep- 
reseniatives are invited to the conference of the ICC when the decision 
is under consideration and thus are afforded the opportunity to state 
their views, but they, of course, do not vote on the adoption of the 
report. Typical of such proceedings are the general revenue cases which 
resulted from the increases in railroad operating expenses after the war 
and the pending investigation of class rates in Mountain-Pacific territory. 

Also, from time to time, the I. C. C. has cases of regional interest 
only which are linked with companion proceedings before one or more 
state commissions. In such instances a representative of the state com- 
mission, occasionally a commissioner, sits with our examiner. The hear- 
ing is joint with two coordinate hearing officers and the record is com- 
mon. There is an opportunity for the two officers to confer during the 
hearing. Thereafter the interested state commission is informed of the 
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I. C. C. proposed report before it is served and of later developments. 
Personal conference at this stage is usually not deemed necessary, but 
there may be an interchange of views by mail. Rarely do serious differ- 
ences of opinion develop. 

An illustration of the cases which are adapted to cooperative pro- 
cedure is afforded by those involving commutation passenger fares. 
These are usually troublesome matters because of the strong consumer 
resistance to rising charges for commuter travel. Proposals for in- 
creased fares commonly involve interstate as well as intrastate transpor- 
tation, and joint hearings are therefore desirable to save time and money. 
Although it might naturally be expected that the state commission in- 
volved would be sensitive to organized local pressure against fare in- 
creases, the fact is that in a number of such proceedings it has been 
possible to work out a harmonious and reasonable adjustment of inter- 
state and intrastate fares through the cooperative procedure. 

Perhaps the oustanding merit in this procedure lies in the oppor- 
tunity which it provides for the members of the respective commissions 
or of their staffs in the course of hearings or conferences to discuss the 
problems involved from their different points of view and thus to acquire 
a broader perspective. These contacts promote friendly relations and a 
mutual understanding of the problems which state and federal officials 
have to meet. During the last fiscal year the cooperative procedure was 
utilized in only eighteen railroad cases. Qualitatively, however, the 
effect of state participation was much greater than the figures would 
seem to indicate. 

Basically, the federal agency is concerned with over-all national 
aspects of transportation questions. The state commission, on the other 
hand, necessarily is better informed as to local problems. This differ- 
ence in point of view is usually at the root of such regulatory disagree- 
ments as arise from time to time. In certain states the commissioners 
are elected by popular vote for comparatively short terms. It is some- 
times suggested that this method of choice affects the independence of 
judgment by the incumbent. Then there is the counter suggestion that 
the general atmosphere in Washington tends to make an appointive 
official unmindful of conditions near the grass roots. When a state 
commission declines to approve a general rate increase for a given com- 
modity, on which the interstate rates have been raised, it is often 
suspected that the purpose is to foster the local economy. In the same 
circumstance, there is the frequent charge that the I. C. C. is misin- 
formed as to the probability of higher revenue from an increased rate 
and ignores the adverse effect on the volume of traffic. I cite these points 
merely to indicate complicating features of the situation which have 
been somewhat conspicuous in the past but, in my opinion, are now 
diminishing. 

Recently there have been signs of incipient conflict between state 
and federal regulatory jurisdiction over curtailment of unprofitable 
railroad passenger service. The I. C. C. has expressed concern over the 
growing passenger deficit and has recognized the general need of doing 
away with trains which no longer earn their keep. Barring the possi- 
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bility of undue prejudice and preference railroads are free to make 
changes in their interstate service without approval by the I. C. C., but 
usually the permission of the state commissions is necessary where in- 
trastate service is involved. 

Occasionally the railroads are dissatisfied with what they consider 
unduly restrictive action on the part of some state commissions with 
respect to discontinuance of passenger service, and have urged Congress 
to vest the I. C. C. with a kind of appellate jurisdiction. This request, 
it may be observed, is in sharp contrast to the railroads’ general view 
that there should be less federal regulation. 

A much more constructive approach to the problem of passenger 
deficits, in my opinion, is that being undertaken by the joint committee 
of the Interstate Commerce Commission and the National Association 
of Railroad and Utilities Commissioners. As a result of their efforts, 
substantial progress has been made in removing trains where the reve- 
nues fail to cover crew wages, fuel, locomotive and car repairs, lubri- 
cants, and train supplies and expenses. The extensive studies of this 
committee have beeu helpful not only to regulatory bodies but also to 
railroad management. Certainly, here is a prime example of effective 
coordination and cooperation in transport regulation. 

Very recently, it has been urged that Section 13(4) also provides a 
remedy in train discontinuance cases. The I. C. C. has instituted an 
investigation under that section to determine whether the refusal of the 
New Jersey Board of Public Utility Commissioners to allow a small rail- 
road in that state to discontinue a suburban train—a decision sustained 
by the state courts—causes unjust discrimination against interstate com- 
merce. This proceeding presents a novel and interesting legal question, 
as to which, of course, I can express no personal opinion at this time. 

The enactment of the Motor Carrier Act of 1935 opened a new 
field of cooperation between the Interstate Commerce Commission and 
the state commissions. Prior to 1925, the states acted upon the theory 
that in the exercise of their police powers, and as the owners of the 
highways within their respective borders, they could regulate all use 
of such highways, irrespective of the character of the commerce moving 
thereon. In 1925, however, came the decision of the United States 
Supreme Court in Buck v. Kuykendall* that the states could not regu- 
late the business of interstate motor carriers nor prevent their operation 
over public highways. This decision was judicial sanction for the pat- 
ently unfair condition whereby a wholly unregulated interstate carrier 
might operate indiscriminately and without restraint over the same high- 
ways as the intrastate carrier subject to the most rigid state regulation. 

After ten years of vigorous opposition and extended hearings, Con- 
gress finally recognized the absolute necessity of federal regulation in 
this field and enacted the Motor Carrier Act, a special feature of which 
is the provision for formal cooperation with state regulatory bodies 
through the medium of joint boards. While ultimate authority in all 
matters rests with the Commission, it is directed, when the matter at 
issue involves not more than three states, to refer to a joint board for 


4Buck v. Kuykendall, 267 U. S. 307. 
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appropriate proceedings matters which involve applications for certifi- 
cates, permits, or licenses; the suspension, change, or revocation of such 
certificates, permits, or licenses; applications for the approval and 
authorization of consolidations, mergers, and acquisitions of control or 
operating contracts; complaints as to violations by motor carriers or 
brokers of the general regulations established under Section 204(a) ; and 
complaints as to rates, fares, and charges of motor carriers or the prac- 
tices of brokers. When the matter to be considered involves more than 
three states, the Commission has the option of referring it to joint 
boards. The Commission itself appoints the joint board from a list of 
nominations supplied by the state commission or the governor. A joint 
board is composed of one representative from each state concerned in 
the proceeding, usually a commissioner or some other representative 
of the state public service commission. In acting upon matters referred 
to them, joint boards are vested with the same rights, powers and juris- 
diction as the members or examiners of the Commission. Orders recom- 
mended by a joint board become effective as orders of the Commission 
unless exceptions are filed within 20 days after service upon interested 
parties, or such other time as the Commission may decide upon, or unless 
stayed by the Commission itself. 

For this administrative design the state commissioners themselves 
are mainly responsible. From the time of earliest Congressional con- 
sideration of motor carrier regulation, the state commissioners con- 
tended that their services should be utilized. They based this contention 
on the following grounds: (1) decentralized administration is required 
by the essentially local character of motor carrier operations and regu- 
latory problems; and (2) since motor carrier regulation had been 
pioneered by the states, the experience of the state commissioners should 
be made use of directly by giving them important administrative 
functions. 

Since this plan represented a concession to state interests, it was 
expected that the state commissions would be anxious to assume the func- 
tions assigned to them. However, because of the heavy volume of work 
and the substantial demands upon their time many state commissioners 
now feel that their participation in federal regulation is more of a burden 
than a privilege. Some states are participating only in matters involv- 
ing passengers. Other states rarely participate in any joint board hear- 
ings and still others participate in only about half of the cases assigned 
to them. 

It seems quite apparent, therefore, that the state commissions are 
failing in their duty by not participating in interstate motor carrier 
regulation to the extent contemplated by the cooperative provisions of 
the Act. By the same token, the Interstate Commerce Commission is at 
fault for not making greater use of the cooperative features of Section 
13(3) in rail proceedings. 

The conclusion is inescapable, however, that what cooperation there 
has been in both rail and motor carrier cases has clearly improved rela- 
tions between the I. C. C. and the state commissions and that the public 
interest has been greatly served thereby. A system of cooperation cannot 
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be expected to eliminate all conflicts between the states and the Federal 
Government, for so long as there continues to be marked differences in 
the economic and industrial characteristics of individual states and 
regions, the basis for divergent interests will prevail. But cooperative 
procedure has proven to be a valuable aid in enlightening regulatory 
bodies with regard to both local and national conditions and in effecting 
a reconciliation between the various conflicting interests through joint 
consideration and compromise. 

Needless to say this has been a very sketchy discussion of one small 
facet of the broad problem inherent in the division of sovereignty be- 
tween the federal and the state governments. This problem has been 
with us throughout our national existence and so far as we can now see 
it will not disappear. We have a clear lesson of history showing that 
our peculiar political system will function successfully if we have in- 
telligent leadership guided by accurate factual information and detached 
from vitiating emotion. This spirit, I believe, is manifest in those who 
are concerned with coordinating federal and state regulation of trans- 
portation. 


eS 








— 
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I. C. C. AMENDS GENERAL RULES OF PRACTICE 


As revealed by the official publication in the October 16, 1954 
issue of the Federal Register, the Commission has amended Rule 101 of 
its General Rules of Practice as follows: 


1. Delete the phrase ‘‘or by an appropriate appellate di- 
vision’’ from paragraph (f). Successive petitions on same grounds, 
not entertained of Sec. 1.101. Also in the same paragraph substitute 
the word ‘‘submitted’’ in lieu of the word ‘‘filed.’’ As amended, 
paragraph (f) will read: 

(f) Successive petitions on same grounds, not entertained. A 
successive petition under paragraph (d) of this section submitted 
by the same party or parties, and upon substantially the same 
grounds as a former petition, which has been considered and denied 
by the entire Commission will not be entertained. 


The order of the Commission makes a further amendment to the 


same rule through the addition of a new sub-paragraph (g) reading 
as follows: 


(g) Petitions for reconsideration of appellate division de- 
cisions on review of board decisions. When an appellate division 
has denied a petition seeking a reversal, change, or modification 
of an original determination by a board of employees, any further 
petition for reconsideration by the same party or parties upon 
substantially the same grounds will not be entertained. If in the 
consideration of such a petition, however, by the appellate division, 
the previous determination of the board of employees has been 
reversed, changed, or modified, a further petition may be filed by 
any party to the proceeding adversely affected by the decision of 
the appellate division, within the time specified in paragraph (e) 
of this section, and the petition will be considered and disposed of 


by the same appellate division which passed upon the initial 
petition. 


Each of the amendments, supra, should shorten the course of 
administrative procedure before the I. C. C. and consequently relieve 
the Commission of a certain quantity of repetitive tasks. 





26TH ANNUAL MEETING TO BE HELD IN NEW YORK CITY 


The Hotel Commodore, New York City, has been selected for the 
Association’s 26th Annual Meeting. The convention will be held on 
May 5-6, 1955. Further details respecting the plans for the Annual 
Meeting will be announced later. 





DR. GEORGE P. BAKER ELECTED PRESIDENT OF TRANSPORTATION 
ASSOCIATION OF AMERICA 


Dr. George P. Baker, Professor of Transportation, Harvard Gradu- 
ate School of Business Administration, one of the country’s leading 
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authorities on transportation, has been named President of the Trans- 
portation Association of America to succeed Mr. Frank C. Rathje. Dr. 
Baker will take office on December 1, 1954. 





JOHN A. HALL ASSUMES DUTIES AS DIRECTOR OF LOCOMOTIVE INSPECTION 


John A. Hall, recently appointed Director of Locomotive Inspection 
for the Interstate Commerce Commission, took the oath of office on 
October 5, 1954. It will be necessary for the Senate to confirm this 
appointment, although Mr. Hall will serve until the Senate convenes 
in January, 1955. Mr. Hall was formerly Special Representative of the 
Grand Chief Engineer of the Brotherhood of Locomotive Engineers, 
a position he held at the time of his appointment to the I. C. C. 





I. C. C. REPORTS AND ANNOTATIONS WANTED 


Walter C. Scott, Jr., Commerce Counsel, Central of Georgia Rail- 
way Company, P. O. Box 642, Savannah, Georgia, is very much interested 
in purchasing complete sets of the following: 


I. C. C. Reports 

Valuation Reports 

Motor Carrier Reports 

Interstate Commerce Acts Annotated 


If you have any of the volumes which Mr. Scott desires to purchase, 
please communicate with him at the above address. 





ATTENTION! PROPOSED PUBLICATION OF PERMANENT EDITION OF 
CONSOLIDATED CURRENT INDEX TO I. C. C. DECISIONS 


On November 2nd each member of the Association was mailed a 
proposal and illustration of a permanent edition of Consolidated Current 
Index to I. C. C. Decisions in three volumes. 

We urge you to give this proposal prompt consideration. The 
return of your order will determine whether or not this work will be 
published. 





DIRECTORY OF ASSOCIATION’S MEMBERS IN PROCESS OF PREPARATION 


A ecard has been mailed to each of our members, showing his address 
as it appears on the records of the Association in order that there will 
be an opportunity to make any corrections before this list is sent to 
our printer. Changes will be acceptable until January 1, 1955, at which 
time the information on hand will be set in type. Please send us any 


changes promptly so that your name will appear correctly in the new 
Directory. 
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LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorial Committee 


Jacob Brenner, Attorney-at-Law, 350 West 34th Street, New York 
City. (10-28-53). 


Gordon Briggs, Attorney-at-Law, Bangor, Maine. (7-1-54). 


Arthur E. Bristol, Attorney-at-Law, 228 North LaSalle Street, 
Chicago, Illinois. (5-5-54). 


Ralph R. Dawson, 23 Old Mamaroneck Road, White Plains, N. Y. 
(6-15-54). 


A. J. Edgar, T. M., Lederle Laboratories Division, American 
Cyanamid Co., Middletown Road, Pearl River, N. Y. (10-29-54). 


Richard B. Elster, General Attorney & Commerce Counsel, Wabash 
Railway Co., St. Louis 1, Mo. 


H. R. Fritz, Asst. to G. T. M., Montgomery Ward & Co., Chicago, Ill. 


E. P. Huff, 902 South Sycamore Avenue, Los Angeles, California. 
(1-19-54). 


E. W. Lademann, Attorney-at-Law, 315 Grand Central Station, 
Chicago, Illinois. 


Clifford B. Longley, 1400 Buhl Bldg., Detroit 26, Mich. (7-15-54). 


R. H. Maupin, G.T.M., Pan American Petroleum & Transport Com- 
pany, 122 East 42nd Street, New York City. (2-9-54). 


Curtis Morrow, G.F.A., Orscheln Bros. Truck Lines, Inc., 339 North 
Williams Street, Moberly, Missouri. 


Earle V. White, Sr., 413 Smith Tower, Seattle 4, Wash. (10-5-54). 








Under Secretary of Commerce for Transportation 
Predicts Optimistic Future for U. S. 
Maritime Industries 


Hon. Robert B. Murray, Jr. Outlines Program for Well Being of 
American Marine Industry 


By R. J. MitTELBRONN 


In a prepared speech delivered before the Port of New York 
Propeller Club at the Waldorf Astoria Hotel on Wednesday October 
27th, Mr. Murray views with optimism the future of the U. S. Merchant 
Marine because ‘‘the industry and government, working together, have 
initiated a down-to-earth program—a program carefully designed 
for present needs as well as geared to realistic planning for the years 
ahead.’’ 

Having made a thorough investigation of the problems confronting 
the maritime operators and the American shipyards, and formulated a 
long range program to meet those problems, the Under Secretary 
details the following specific action already taken by the Congress and 
the industry to put the program into effect : 

1) Appropriation by the 83rd Congress of $174,000,000.00 for 
ship construction and repairs, which together with $227 million of 
private funds, will place contracts in American Shipyards totalling 
$401,000,000.00. Mr. Murray points out that this initial step will sub- 
stantially meet the goal of 60 ships per year which are required to 
maintain a nucleus of experienced operating and ship-building personne] 
which will be capable of expanding in event of any national emergency. 

2) The construction of four large combination vessels for Grace 
Lines and Moore-McCormack Lines at a total cost of $95,000,000.00 :— 
44.5 million of which will be provided by government construction 
subsidy, and 55 million financed by the Lines involved. 

3) Appropriation of $26,000,000.00 by the 88rd Congress to foster 
the trade-in and build tanker program. Tankers over 10 yrs of age can be 
traded in to the government for placement in the reserve fleet, with the 
government paying the operators for the old tankers and the industry 
using such funds to finance new tanker construction. 

4) Appropriation by Congress of $30,000,000.00 to build four 
25,000 tons Navy tankers. Fifteen additional such tankers to be built 
with private finances and operated by such private sources under long- 
term charters with the Navy. 

5) Appropriation by Congress of $11,000,000.00 to modernize some 
of the Liberty Ships now in the Reserve Fleet, plus an additional $12 
million appropriation to maintain and improve the condition of other 
ships in the reserve fleet. 

Emphasizing that the above accomplished measures are only a start 
by industry and government in a cooperative long range program, Mr. 
Murray enumerated some of the additional measures presently under 
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consideration for recommendation to Congress during its next session: 
(1) The sale of government held mortages on merchant ships valued at 
over $300 million, and the use of such funds to sponsor ship construction 
subsidy contracts. (2) Reactivation of the long inoperative ship con- 
struction revolving fund authorized under the Merchant Marine Act of 
1936. Request of Congress for authorization to deposit in said fund the 
following: a) construction subsidy appropriations; b) receipts to the 
government from sale of ship mortgages; c) interest and principal on 
government ship mortgages; and d) receipts from sale and charter of 
government-owned vessels. (3) New Legislation to permit non-sub- 
sidized vessel operators to place vessel earnings in a special reserve fund 
on a tax deferred basis if used for new vessel construction. (4) Accele- 
rated amortization of new vessels that are constructed within a reason- 
able period of time. (5) Through new legislation (a) determine con- 
struction subsidy rates by major types of vessels, and (b) permit audit 
of construction subsidy rates approved by the Federal Maritime Board 
prior to the use of such rates. 











Rail Transportation 


By Joun F. Doneuan, Editor 





FORMAL MATTERS 
Tennessee Intrastate Freight Rates 


The I. C. C. has released the proposed report of Examiner C. W. 
Griffin in Docket 31307—Tennessee Intrastate Freight Rates and Charges, 
in which it is recommended that the Commission find that Tennessee 
intrastate freight rates and charges on various commodities cause un- 
just discrimination against interstate commerce. The Examiner has 
incorporated his recommendations for the removal of the unjust dis- 
crimination found to exist. 





Class Rate Hearings Postponed 


Acting on the request of the Southeastern Association of Railroad 
and Utility Commissioners, and the Southern Governors’ Conference, 
the I. C. C. has postponed until December 7th further hearings in 
Dockets 30416—Class Rates Mowntain-Pacific Territory and 30660— 
Class Rates Transcontinental Rail, 1950. The hearings will be held in 
Washington at the offices of the Commission before Division 2 and 
Examiner Witters. 





Bituminous Coal Rates—Hazard District 


The I. C. C. has issued notice in Docket 31631—Hazard Coal Opera- 
tors’ Association v. Louisville and Nashville Railroad Company, Et Al, 
directing defendants to answer the complaint wherein bituminous coal 
producers located in the Hazard District on the Eastern Kentucky Divi- 
sion of the L&N seek joint through rates to destinations in Southeast 
Territory. The complaint proceeding is an outgrowth of a March 8, 
1954 order of the Commission in I & S Docket 6076—Coal—Hazard, Ky. 
Group to Southeast, wherein Division 2 of the Commission suspended 
various schedules for the traffic involved. 





South Buffalo Ry. Terminal Allowance—Ex Parte 104—Part II 


The I. C. C. has released its report on further hearing in Ex Parte 
104—Part II, Terminal Services concerning the South Buffalo Railway 
Terminal Allowance, by which it modified findings set forth in its 89th 
Supplemental Report decided October 20, 1952. By its current order 
the Commission finds that switching service performed by South Buffalo 
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Railway Company to points of loading and unloading on the property 
of the Bethlehem Steel Company at Buffalo, N. Y., described as the Strip 
Mill, Bar Mill, Sintering Plant, structural rolling mill and shipping yard 
and the Car Dumper yard is a service performed for the carrier’s opera- 
ting convenience, compensation for which is provided under the line- 
haul rates. 





Transcontinental Divisions Proceeding 


The I. C. C. has also announced that a hearing is scheduled for 
January 25, 1955 at 9:30 a. m. EST at the I. C. C. offices in Washington, 
before Examiner Howard Hosmer, in the proceeding styled The Akron, 
Canton & Youngstown Railroad Company, Et Al. v. The Atchison, 
Topeka & Santa Fe Railway Company Et Al., Docket 31503. 





FINANCE MATTERS 
Missouri Pacific Reorganization 


Five groups of stockholders, creditors and independent directors 
have filed petitions for reconsideration with the Interstate Commerce 
Commission seeking major revisions in the I. C. C.’s latest reorganiza- 
tion plan for the Missouri Pacific Railroad. In part the petitions contend 
that the Commission’s plan forces a consolidation of the MOPAC and 
its subsidiaries, and that in accordance with a recent Supreme Court 
decision (the Florida East Coast merger proceeding) the Commission 
lacks such authority. 





New York City Attacks Reorganization of Long Island 


Alleging that the reorganization plan recently approved for the 
Long Island Rail Road Company is unconstitutional on the basis that 
it grants ‘‘special tax exemption’’ and ‘‘exclusive privileges and immuni- 
ties’’ to a private organization, the City of New York, N. Y. has filed a 
complaint with the Supreme Court seeking an injunction against Long 
Island’s operating as a ‘‘redevelopment railroad corporation,’’ in ac- 
cordance with laws enacted by New York State last June. 





STATISTICS 
Fourth Quarter Freight Carloadings 


Freight carloadings in the fourth quarter of 1954 are expected to be 
8.6 percent below those in the same period of 1953, according to estimates 
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compiled by the 13 regional Shippers Advisory Boards. Estimates are 
6,519,232 cars compared with 7,132,329 actual carloadings in the fourth 
quarter of 1953. The Pacific Northwest Board is again the only one to 
estimate an increase in carloadings for the period involved. 





Freight Traffic 


The Bureau of Transport Economies and Statistics of the I. C. C. 
released a preliminary study of the division of intercity freight traffic 
between the various forms of transportation. Railways suffered a de- 
cline from 55% of such traffic in 1952 to 51.7% in 1953; motor carriers 
increased their portion from 16.2% to 17.4%; inland waterways in- 
creased from 14.9% to 16.9%; and, pipe lines increased their portion 
from 13.9% in 1952 to 14.0% in 1953. 





MISCELLANEOUS 
Early Amortization 


The Office of Defense Mobilization has announced that it will grant 
accelerated amortization in connection with railroad expenditures im- 
proving main lines ‘‘shown to have a direct and necessary defense rela- 
tion.’’ A circumstance helping to meet the necessary qualification would 
be such an improvement as would lessen subjection to interruption of 
traffic in a defense emergency. 

In addition to the new classification approved by O. D. M., accele- 
rated amortization allowances have been authorized previously to include 
diesel servicing facilities, industrial tracks, passing tracks, C. T. C., 
classification yards, car repair shops, freight stations and dock terminals. 








Motor Transportation 
By Harry E. Boot, Editor 


Attorney, American Trucking Associations, Inc. 





1. C. C. Examiner Recommends Discontinuance of Ex Parte 194 


In a thirty-nine page proposed report, Examiner O. L. Mohundro 
found that the rule proposed in the Notice of May 17, 1954, with respect 
to participation by association of carriers and freight forwarders in 
proceedings before the Commission was unduly restrictive and of doubt- 
ful legality. Examiner Mohundro further found that questionable 
practices alluded to in the Notice should be corrected by proper en- 
forcement of Section 5a of the Act, and certain of those General Rules 
of Practice, and recommended that the proceeding in Ex Parte No. 194 
be discontinued. The rule in question states: 


‘‘(a) Participation in general investigations and other 
proceedings. Associations of carriers and freight forwarders may 
appear in general investigations and other proceedings to aid the 
Commission in developing records in such proceedings, and to 
enhance or protect the interests of members of the Associations as 
a whole, subject to the limitations contained in other provisions of 
this rule. 


(b) Participation as opponents or protestants. Complaints 
or protests by associations of carriers and freight forwarders against 
existing or new rates, charges, fares, rules, regulations, practices, 
or applications for operating rights will not be entertained.’’ 


In the discussion and conclusions, the Examiner found 


‘* Associations long have been recognized as proper parties in 
proceedings before the Commission. The rule as proposed relates 
to carrier associations only. Many of the associations to which 
the proposed rule would apply appear now to conform their policies 
and practices to the purpose of the rule.”’ 


The Examiner concluded his report by recommending that the 
Commission should find: 


**(1) Associations, in proper procedure, have been helpful 
to carriers and the Commission in giving effect to the regulatory 
provisions of the Act. 


(2) The questionable practices of associations alluded to in 
the notice are of comparatively recent origin. 


(3) That such practices are limited to certain associations 
that have had rate agreements approved under Section 5a of the Act. 
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(4) That such practices should be corrected by (1) appro- 
priate and uniform enforcement of Rules 7, 72, and 73 of the General 
Rules of Practice; and (2) by a condition in all Section 5a pro- 
ceedings in which rate agreements are approved that would prohibit 
the association (or agent by whatever name called) or employees 
thereof from requesting suspension or filing complaints against 
rates and tariffs of the principals, member carriers. 


(5) The rule proposed herein is unduly restrictive and of 
doubtful legality. It should not be promulgated. 


(6) The proceeding should be discontinued.’’ 





Division 4 Approves the Purchase of Jarman Transportation Company 


Division 4 of the I. C. C. recently approved a purchase by Riss and 
Company, Inc., of the stock of Jarman Transportation Company of 
Connecticut and approved merger of Jarman into Riss. In a companion 
case, Division 4 held that Riss at one time had effectuated joint control 
and management of Jarman in a common interest with it in violation 
of the Interstate Commerce Act, which violation ceased in 1953 when 
Jarman discontinued an interlining arrangement. 

Eleven motor carriers and various mercantile and manufacturing 
organizations supported the Riss application; however, thirty-seven 
motor carriers and a motor carrier association, as well as railroads, 
opposed the purchase plan of the motor carrier. In approving the 
purchase-merger, the Division held it to be consistent with the public 
interest. 





U. S. Supreme Court Holds Fresh Meats and Packing House Products 
Not Manufactured or Prepared Foods 


By affirming the lower court in Pomprowitz v. U. 8., the United 
States Supreme Court held in effect that a contract carrier permit to 
transport ‘‘manufactured or prepared foods’’ does not entitle a motor 
carrier to transport fresh meat and packing house products. It was 
contended by the motor carrier that the term ‘‘manufactured or pre- 
pared foods’’ as contained in the permit included fresh meats and 
edible packing house products produced by meat packers. It was also 
contended that the Interstate Commerce Commission had no authority 
to restrict the scope of the permit several years after issuance and that 
after petitioner had spent large sums of money and contractually 
obligated itself in reliance upon that operating authority. 

The lower court had noted that at the suggestion of the I. C. C., 
the carrier had filed an application seeking a determination whether 
‘manufactured or prepared foods’’ as stated in the operating authority 
included fresh meats and packing house products. The carrier insisted 
that fresh meat is a processed or prepared food, and the lower court 
conceded that ‘‘fresh meat’’ is a clear term, but added that the words 
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‘‘manufactured or prepared foods’’ used in the operating permit are 
‘*uncertain in their meaning.’’ The lower court concluded: ‘‘ Where the 
language contained in a permit or a certificate is ambiguous, the Com- 
mission may interpret such language whenever it becomes necessary to 
find the exact limits of the carrier’s authority and the courts will give 
great weight to such interpretation unless it is clearly erroneous or 
arbitrary.’’ According to the District Court, the I. C. C. had the right 
to give consideration to the fact that in a ‘‘grandfather’’ proceeding 
in 1936, the plaintiff was unable to show prior transportation of fresh 
meats and packing house products, and to a companion proceeding in 
which such rights were denied at the time authority was granted to 
transport manufactured or prepared foods. 





Dressed and Eviscerated Poultry are Agricultural Products 


In denying certiorari in the case of I. C. C. v. Allen E. Kroblin, 
Inc., the Supreme Court has left standing the Eighth Circuit Court of 
Appeals ruling which upheld the contention of Allen E. Kroblin, Ine. 
that the company is exempt from all but safety regulations of the I. C. C. 
in its transportation of dressed or eviscerated poultry. The I. C. C. 
contended that dressed and eviscerated poultry has been so processed 
as to lose its purely agricultural product status and has become a 
processed or manufactured commodity the transportation of which 
requires a grant of authority from the I. C. C. The Eighth Circuit 
Court had affirmed a previous ruling of the U. S. District Court for 
Northern Iowa that processed agricultural commodities not rising to the 
state of manufactured commodities must be considered to be unproc- 
essed unless entitled to the partial exemption. 

The carrier in this case hauls for shippers who operate plants in 
Iowa that kill and dress poultry and ship it to distributors. The I. C. C. 
sought an injunction to prohibit the Kroblin Company from transport- 
ing dressed poultry in the absence of specific authority from the Com- 
mission. 

The District Court judge held that Section 203(b)(6) of the 
Interstate Commerce Act is ambiguous and that the commodities in 
question do not constitute ‘‘manufactured’’ products within the meaning 
of the controverted section. The Court said that to hold otherwise 
would constitute an attempt to establish by judicial construction that 
which Congress has refused to allow to be accomplished by legislation. 
This holding was sustained by the Court of Appeals. 

In another case involving the Agricultural exemption, an I. C. C. 
examiner has recommended that the Commission rule that cucumbers 
cease to be regarded as agricultural commodities when they enter the 
brine that starts them on their way to becoming pickles. In a further 
proceeding, MC-C-968, Hadder Trucking, Inc., sought a ruling on whether 
salt-cured cucumbers come within the partial exemption provided for 
by Section 203(b)(6). The carrier in this case transports fresh green 
cucumbers as well as salt-cured cucumbers for a number of companies. 
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He contended that the cured cucumbers cannot be considered a manu- 
factured product of an agricultural commodity since the sole function 
of the curing process is to preserve the cucumbers until they can be 
sold and transported to a pickle processor. Examiner Brooks of the 
I. C. C. disagreed with the petitioner and held that there can be no 
question that under the Commission’s previous findings, fresh green 
cucumbers are agricultural commodities within Section 203(b) (6), but 
added that the status of cured cucumbers presents a more difficult 
question. The Examiner found ‘‘salt solution used in the curing process 
has so penetrated and saturated the cucumber as to destroy its usefulness 
without further processing. The conclusion is inescapable that the 
salt-curing process is part and parcel of the manufacturing process, 
and that the cured cucumber is a manufactured product of an agri- 
cultural commodity within the meaning of Section 203(b)(6).”’ 





Private Carriers’ Conference Asks for Radio Privileges 


The Private Carriers’ Conference of the American Trucking Asso- 
ciations, Inc., has notified the Federal Communications Commission that 
it opposes limitation of motor carrier radio service to common carriers. 
This notification was in reply to an invitation by the F. C. C. in a 
rule-making proceeding docketed as 10743 in which the private carrier 
group informed the Commission that they should revise the proposal 
and ‘‘adopt rules with an amended eligibility provision under which 
private carriers of property could be licensed on the same basis and 
under the same conditions as common carriers of property.’’ 

The F. C. C. was trying to complete a plan for establishment of 
a motor carrier radio service which would replace existing highway 
truck, inter-city bus and urban transit radio service. Among the rules 
in this rule-making proceeding, the Private Carrier Conference noted 
one limiting the eligibility of carriers of property to common carriers 
who would be allowed to use radios within cities for limited purposes. 
The Private Carriers’ Conference notified the Commission that the 
limiting of service in this way is clearly not in the public interest and 
would result in undue discrimination against the private carriers who 
transport a great bulk of the consumer goods to the ultimate user. The 
Conference concluded that the F. C. C. ‘‘should make private carriers 
eligible in the motor carrier radio service in precisely the same way and 
under the same conditions as common carriers will be.’’ 





Man-Hours Worked to be Included in Carriers’ Reports 


The I. C. C. has again ruled that all Class I Motor Carriers of 
Property should be required to report annually and quarterly the ‘‘total 
man-hours worked’’ in addition to the already required ‘‘total man- 
hours paid for.’’ This ruling is effective with quarterly and annual 
reports filed. for periods subsequent to December 31, 1954. 
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This action goes back to February, 1954, when the I. C. C. was 
petitioned to modify requirements for reporting ‘‘total man-hours 
paid for’’ so as to include an item ‘‘total man-hours actually worked.’’ 
It was contended that unless both items were contained in the report, the 
figures in the report would not accurately reflect compensation for hours 
of work by drivers. 

On June 11, 1954, Division 1 approved the proposed change in the 
form of annual reports for the year 1954, and quarterly reports for the 
year 1955, to require the carriers of both property and passengers to 
report total man-hours actually worked by drivers and helpers, in 
addition to total man-hours paid for. This was rescinded in September 
1954, pending further investigation as a result of a petition filed by the 
Teamsters Union requesting reversal of Division 1. At a general session 
of the I. C. C. the Commission ruled that the Teamsters petition con- 
tained no substantial reasons for reversing the June 11 approval of a 
change in the reporting regulations. 














Water Transportation 


By R. J. Mirre.Bronn, Editor, 
Attorney, Waterman Steamship Corporation 





I. C. C. Docket No. W-388 (Sub-No. 7) 


Waterman Steamship Corporation Extension— 
California Eastbound (3) 


By Commission order dated July 17, 1953 in No. W-388 (Sub-No. 8), 
the above carrier was granted temporary authority under Section 311 (a) 
of the Interstate Commerce Act to transport commodities generally from 
San Francisco, Oakland, Alameda, Stockton and Los Angeles Harbor, 
California to ports in the New York Harbor area and the port of Boston, 
Mass. By later order of the Commission, the temporary authority was 
extended pending final determination of permanent application Sub- 
No. 7. 

By its decision and order dated October 13, 1954, Division 4 has 
found that public convenience and necessity require extension of Water- 
man’s operations as a common carrier by self-propelled vessels to include 
the transportation of commodities generally from specified California 
ports to specified Atlantic Coast ports north of Philadelphia Harbor. 

The Commission’s amended certificate and order granting Waterman 
the requested extension of permanent operating authority takes effect 
on January 4, 1955. 





I. C. C. Docket No. W-754 (Sub-No. 3) 
Marine Transport Lines, Inc. Temporary Authority—Los Angeles 


By its order of October 1, 1954, Division 4 granted application of 
the above carrier under the provisions of Section 311 (a) of the Inter- 
state Commerce Act and authorized it to operate as a contract carrier 
by self-propelled vessel, in interstate or foreign commerce, in the trans- 
portation of one shipment consisting of approximately 11,500 tons of 
liquid caustic soda, in bulk, 600 tons of latex, glycols, and other chemi- 
cals, except sulphur, in drums, and 300 tons of magnesium alloy, in 
bundles, from Freeport, Tex., to Los Angeles, Calif., on or before No- 
vember 8, 1954. 





I. C. C. Docket No. W-751 (Sub-No. 12) 
Commercial Barge Lines, Inc., Extension—Grain 


By its application, Commercial Barge Lines, Inc. of Detroit, Michi- 
gan, sought authority under the provisions of section 309 (c) of the 
Interstate Commerce Act to extend its present authority as a common 
earrier by self-propelled vessels and by non-self-propelled vessels with 
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the use of separate towing vessels, to include the transportation of grain 
of all species, and soy beans, in bulk, between ports and points along 
the Mississippi River from Minneapolis and St. Paul, Minn., to the Gulf 
of Mexico; the Illinois Waterway; the Ohio River; the Cumberland 
River; the Tennessee River and its navigable tributaries; the Missouri 
River from Omaha, Nebr., to its confluence with the Mississippi; and 
the Gulf Intracoastal Waterway from Mobile, Ala., to Brownsville, Tex. 

Opposing the applicant were: Mississippi Valley Barge Line Co., 
Arrow Transportation Co., John I. Hay Company, A. L. Mechling Barge 
Lines, Ine., Coyle Lines, Incorporated, Dixie Carriers, Inc., American 
Barge Line Company, and Union Barge Line Corporation, as well as 
rail carriers in Official, Southern, Southwestern and Western Trunk 
Line territories. 

In denying the application for the additional operating authority 
sought, Division 4 stated: 


‘*An examination of the evidence presented in this proceeding 
reveals that the supporting shippers are primarily interested in 
having available a greater supply of barges during the peak grain- 
shipping season. In our opinion, however, a peak-period demand 
is not sufficient to warrant a grant of permanent authority to the 
applicant herein. To receive our approval of the proposed service, 
a reasonably consistent and determinable demand should be estab- 
lished which the existing carriers cannot satisfy. It appears that 
the supporting grain shippers may have suffered some inconveniences 
in the past in obtaining barges at certain times of the year, but 
there are bound to be some unfortunate experiences in any trans- 
portation service reaching the proportions of the movements here 
considered regardless of the form of transportation utilized.’’ 


In holding that applicant failed to establish a real necessity for the 
proposed service which cannot be met by existing carriers, Division 4 
concluded : 


‘*We would be remiss in our duty in administering the national 
transportation policy as declared in the act ‘to foster sound economic 
conditions in transportation and among the several carriers’ if we 
failed to consider the effect a grant of the instant application would 
have on existing, authorized carriers to which grain traffic is of 
vital importance.’’ 





I. C. C. Docket No. W-922 (Sub-No. 2) 
Jay Ottinger Temporary Authority Application 


On the basis that applicant failed to establish there existed an imme- 
diate and urgent need for its proposed service as contemplated by Sec- 
tion 311 (a) of the Act, Division 4 denied the request of subject carrier 
for 180 days’ temporary authority to operate as a contract carrier in 
the transportation of vessels of more than forty feet in length and/or 
eight feet in width under their own power between ports and points along 
waterways of the United States and its possessions. 
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I. C. C. Docket No. W-509 (Sub-No. 1) 
Berkeley Transportation Co.—Temporary Authority Application 


On the opposition of Bay Cities Transportation Co., a common car- 
rier by water, Division 4 denied the application of subject carrier under 
Section 311 (a) of the Interstate Commerce Act for temporary authority 
to operate in interstate or foreign commerce, by non-self-propelled 
vessels with the use of separate towing vessels in the transportation of 
explosives between Hercules and Pinole, Calif., on the one hand, and 
Anchorage 13, 14 and 19A at Mare Island, Benicia, and Port Chicago, 
Calif., on the other. 

Division 4 found that protestant had the equipment available and 
was able and willing to perform the transportation in question. 





I. C. C. Docket No. W-825 (Sub-No. 1) 
Grizzaffi Motor Company Extension—Pearl River 


By its decision and order of October 11, 1954, released on October 
21, 1954, Division 4 of the Commission found subject applicant was 
entitled under Section 309 (d) of the Interstate Commerce Act to an 
amended certificate authorizing service between ports and points along 
the Pearl and West Pearl Rivers segment of the Gulf Intercoastal Water- 
way System below and including Bogalusa, La., in connection with and 
as an extension of its presently authorized operation. 

The Commission pointed out in its report that while the provisions 
of Section 309 (d) permit a common carrier to extend its service over 
recently completed portions of water-way projects, without proving 
‘‘public convenience and necessity,’’ if the carrier, pursuant to the 
I. C. C. regulations commences such extended service within 120 days 
after the waterway is completed, failure of a carrier to so comply with 
the statute and commission interpretation thereof does not preclude a 
grant of the authority sought. In the instant case, the application for 
the extension of service was filed more than eight months after the 
opening of the extended waterway. Pointing out that although the full 
reach of the extended waterway was opened for navigation in 1953, the 
Commission said that applicant had from time to time in the past years 
provided service from and to points along the Pearl River and that 
earrier’s presently effective tariff provides rates applicable to points on 
the extended waterway. Division 4 recognized these acts of applicant 
as tantamount to ‘‘substantial compliance’’ with the statutory require- 
ments and Commission regulations. 

No earriers opposed the application. 





Water Carrier Bulk Transportation Proceeding 


On September 29 the I. C. C. issued an order in No. 31598 per- 
mitting the Illinois Central, Gulf, Mobile and Ohio, Southern and the 
Louisville and Nashville to intervene in the proceeding in which the 
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American Barge Line Company and Mississippi Valley Barge Line Com- 
pany seek a declaratory order respecting the status of certain transpor- 
tation under the bulk exemption provisions of the Water Carrier Act, 
Section 303 (b) of the Interstate Commerce Act. 





Water Carrier Revenue 


During the second quarter of 1954, the total freight revenue of all 
water carriers reporting to the Interstate Commerce Commission amount- 
ed to $74,329,693, a decrease of 4.1% from the same period of 1953. 





Federal Maritime Board Orders Amendment of Pacific Coast 
European Conference Brokerage Rule 


Under pain of revoking approval of Conference Agreement No. 5200, 
the Federal Maritime Board in Docket 767 has ordered the Pacific Coast 
European Conference to amend its freight brokerage rule No. 21 which 
requires member lines to refuse payment of brokerage to any broker who 
solicits for a non-conference member. 

It is understood that Isbrandtsen Line had directed the Board’s 
attention to the new brokerage rule and that the latter had initiated the 
proceeding in No. 767 on its own motion. 





American Shipyards Invited to Bid on Construction of New Tankers 


According to an announcement by the Maritime Administration, 
plans and specifications have been forwarded to American shipyards 
accompanied by an invitation to bid on the construction of several 
modern tankers. Opening bid date is November 15. 

In making the announcement, Louis 8. Rothschild stated: ‘‘The 
vessels are to be built for the Military Sea Transportation Service of the 
Department of the Navy under a $30,000,000.00 appropriation authorized 
by the 83rd Congress. The Maritime Administration will act as con- 
struction agent for the vessels because of its extensive experience in the 
construction of commercial type ships.’’ 





Industrial Growth on Inland Waterways 


The American Waterways Operators has reported that 97 industries, 
warehouses, power plants and grain elevators have selected sites on in- 
land waterways for major new plants or existing plant expansion in 
the third period of 1953. According to the report, the cost of 76 of the 
97 projects aggregates $484,251,500; cost figures on the remaining 21 
projects were not available as yet to the public. 

American Waterways Operators President Chester C. Thompson re- 
ported that his organization had observed a strong trend in new indus- 
tries toward waterside sites since the end of World War II. 
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0. Regulation 
06. Commission Jurisdiction 


The filing of claims with carriers does not toll the statutory period within which 
complaints for the recovery of damages not based on overcharges must be filed. 


Where carrier had brought an action at law for age of undercharges and 
shipper filed a complaint with the Commission more than 90 days after carrier 
filed suit, the Commission’s jurisdiction as to claims based on unreasonableness was 
limited by Section 16 (3) (c) to shipments delivered within two years of the filing 
of the com ~on No. 31142, Virtue Brothers Manufacturing Co. v. Atchison, T. & 
S. F. Ry. Mi, 5 34, ree , Sept. 21, 1954, Div. 2. 


Where a pon originates at an out-of-State point and upon arrival is re- 
billed over an intrastate route, but there is a continuing intention to transport such 
freight in interstate commerce from the time it leaves the out-of-State origin until 
it arrives at the ultimate destination, the entire movement is in interstate commerce. 
MC-665, Sub 31, Missouri-Arkansas Transportation Co. Extension—Service, Kans., 
not to be printed, Sept. 23, 1954, Div. 5 


Where a participating railroad is not named as a party defendant, any reparation 
found due on the shipment may be awarded against a Univeral Sew carrier which 
is named a party defendant hy complainant. No. 30596, Universal Sewer Pipe Corp. 
v. Ann Arbor R. Co., ........ Sie Wik. akan , Sept. 24, 1954, Div. 


07. Administrative Procedure 


In the absence of necessary parties defendant, an allegation that a rate will be 
unduly prejudicial or preferential for the future contravenes Rule 27 (c) of the 
General Rules of Practice, and will ¥. 4 gaan No. 31141, Pacific States 
a — Pipe Co. v. Chicago, M., St. P i <’ e . 4 gli , Sept. 15, 

54, Div. 2 


The Commission may go back of a certificate and examine matters antecedent 
to its issuance to determine what service was actually intended to be authorized, 
even in the absence of a finding that the language in the certificate is ambiguous 
or indefinite. MC-F-4905, Bison Freight Lines v. Northwest Dispatch, Inc., 
me: <<. , Sept. 27, 1954, Div. 5. 


Needs the right of cross-examination is a fundamental right, it must by its 
nature be exercised affirmatively, and when such affirmative action is not taken 
or objection to the lack of opportunity to so do is not made, it must be assumed 
that the party having the right does not desire to take advantage of it and con- 
sequently waives the right of a later objection. MC-111472, Sub 18, Diamond 
Loe ae System, Inc., Extension—I2 States, ........ ye ied , oe 

, Div. 


10. Carriers 
13. Carrier Status 


Change of status from contract to common carrier approved. MC-F-5197, 
James F. Black—Purchase—Thomas F. Buzby, ........ a te ae , Oct. 4, 1954, 
Commission. 


20. Franchises 
21. Necessity 


Authority which would permit a combined private and for-hire operation has 
consistently been held not to be in harmony with the public interest and the national 
transportation policy. Denied. MC-114152, Theodore Gentile and Nicholas Gentile 
Contract Carrier Application, not to be printed, Sept. 22, 1954, Div. 5. 





I. C. C. PRACTITIONERS’ JOURNAL 





GRANTED 


Operation as common carrier, over irregular routes, of passengers and their 
baggage, in special operations, between Denver, Colo., on the one hand, and Glenwood 
Springs and Aspen, Colo., on the other, approved. MC-97122, Sub 2, Harold L. Lesh 
Common Carrier Application, not to be printed, Sept. 23, 1954, Div. 5. 


GRANTED IN PART 


_ Operation as common carrier of sand, in bulk, from Millville, N. J., and points 
within 10 miles thereof to Bethlehem, Pa., over irregular routes, approved. MC- 
- ag gy ed W. Hartley Common Carrier Application, not to be printed, Sept. 7, 

, Div. 


Operation as contract carrier, over irregular routes, of sewer pipe, flue lining, 
wall coping, firebrick, fireclay, and drain tile from plant site near Brazil, Ind., to 
points in specified parts of Wisconsin, Michigan, Ohio, Kentucky and Tennessee 
within 300 miles of Brazil, approved. MC-114277, Tore Samuelson Contract Carrier 
Application, not to be printed, Sept. 22, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of petroleum products, 
in bulk, in tank vehicles, from Alexandria and Minneapolis, Minn., to points in 
described territory in North Dakota, approved. MC-114048, Edward C. Gebeke 
Common Carrier Application, not to be printed, Sept. 23, 1954, Div. 5. 


Operation as contract carrier, over irregular routes, for a particular class of 
shippers, of described commodities dealt in by retail shoe stores from Boston, Mass., 
to Rochester and Buffalo, N. Y., Toledo, Ohio, and Detroit, Mich., and of returned 
shipments and empty containers in the reverse direction, approved. MC-113831, 
Samuel Kaplan Contract Carrier Application, not to be printed, Oct. 7, 1954, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-114159, Bartlesville Bus Co. Common Carrier Application, not to be printed, 
Sept. 9, 1954, Div. 5. 


MC-113902, Carlos Pannell and W. J. Church Common Carrier Application, not 
to be printed, Sept. 22, 1954, Div. 5. 


MC-114099, George Riddick Contract Carrier Application, not to be printed, 
Sept. 23, 1954, Div. 5. ; : 

~~ H. D. Bell Contract Carrier Application, not to be printed, Sept. 28, 
1954, Div. 5. 


22. Quality 


The exclusion of points and places “south and east” of a line does not “exclude” 
points “on” the line, any more than a grant of points and places “south and east” 
of a line would “include” points “on” the line. MC-F-4905, Bison Freight Lines 
v. Northwest Dispatch, Inc., ........ | oe eee , Sept. 27, 1954, Div. 5. 


The commodity description “groceries” used in a certificate means articles for 
human consumption which are customarily served as food or which are used in the 
preparation of food, but does not include “fresh meats.” The “intended use” doctrine 
is inapplicable when the concerned commodity is readily identified by what it is, 
rather than by the uses to which it may be put. MC-C-1587, Heuer Truck Lines, 
Inc—Revocation of Certificate, ........ i ot eee , Oct. 12, 1954, Div. 5. 
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24. Extensions 


Peak-period demand is insufficient to warrant a grant of permanent authority; 
a reasonably consistent and determinable demand which existing carriers cannot 
satisfy must be established. W-751, Sub 12, Commercial Barge Lines, Inc., Extension 
—Grain, ........ oy, ae , Sept. 17, 1954, Div. 4. 


The fact that a poceend service will be rendered ony for the Government 
does not excuse applicant from submitting evidence of a public need. MC-7688], 
Sub 4, Daley's Blue Line Transfer Co. Extension—Tobyhanna, Pa., not to be 
printed, Sept. 22, 1954, Div. 5. 


Authority to follow the traffic denied where service from new “ee is adequate. 
MC-93890, Sub 10, McDowall Transport, Inc., Extension—Evansville, Ind., not to 
be printed, Sept. 22, 1954, Div. 5. 


_ Application for additional contract carrier authority dismissed pending deter- 
mination, in other proceedings, of question of applicant’s status and of proposal 
to convert from contract to common carriage. MC-108446, Sub 12, Fischback 
Trucking Co. Extension—Green Camp, Obio, not to be printed, Sept. 22, 1954, Div. 5. 


Construction of branch line of railroad of approximately 9 miles to proposed 
cement plant and operation of line by lessee company, approved. F. D. 18588, 
Southern Pacific R. Co., et al., Construction and Operation, not to be printed, 
Sept. 23, 1954, Div. 4. 


It may not be in the public interest to deprive shippers of a needed service 
where extenuating circumstances, such as misadvice of counsel, attend unauthorized 
operations. Operation as common carrier of general commodities, with exceptions, 
over specified route between Parsons and Service, Kans., serving all intermediate 
points, approved. MC-665, Sub 31, Missouri-Arkansas Transportation Co. Extension 
—Service, Kans., not to be printed, Sept. 23, 1954, Div. 5. 


Although it would be impracticable to require pve of specific need for service 
to every destination point in a broad application, the burden is still upon applicant 
to show a general or representative need for the proposed service. Denied. MC- 
<a agg 15, Bolin Driveaway Co. Extension—Trucks, not to be printed, Sept. 23, 

, Div. 5. 


The fact that an applicant has served points not within the scope of his 
authorized territory should not prejudice his application for authority to perform 
service in a lawful manner. Extension of service as freight forwarder of commodi- 
ties generally from points in Seneca County, N. Y., to New York City and points 
in New York, New Jersey, Illinois, and Indiana, approved. FF-22, Sub I, Norman 
G. Kleisley Extension—Seneca County, not to be printed, Sept. 30, 1954, Div. 4. 


Where use of an alternate route would amount to the institution of a new 
service or provide applicant with a substantial competitive advantage not thereto- 
fore enjoyed, the same proof of public convenience and necessity must be shown 
as in any other application for new authority. Denied. MC-7746, Sub 54, United 
Truck Lines, Inc., eee lage Nee Wash., not to be printed, Oct. 5, 1954, Div. 5. 


The source of the evidence does not matter so long as there is evidence in the 
record to support a finding that the proposed service is required by the public. 
Operation as common carrier, over irregular routes, of a equipment, ma- 
terials and supplies used in connection with natural gas, petroleum, or pipelines 
between certain points in North Dakota, South Dakota, Montana, and Wyoming, 
approved. MC-112096, Sub 1, Haines Trucking Co. Extension—Rocky Mountain 
States, not to be printed, Oct. 5, 1954, Div. 5. 


GRANTED 


Operation as common carrier by non-self-propelled vessels with use of separate 
towing vessels in transportation of commodities pocraly, except livestock and 
of general towage, between ports 


perishables, and by towing vessels in performance 
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and points along the Minnesota River below and including Port Cargill, Minn., 
approved. W-381, Sub 4, Inland Waterways Corp. Extension—Port Cargill, not 
to be printed, Sept. 15, 1954, Div. 4. 


Operation as common carrier, over irregular routes, of wallboard from points 
in San Francisco Bay area to points in California north of Kern, San Bernardino, 
and San Louis Obispo Counties, restricted to traffic moving from the territories or 
possessions of the United States, approved. MC-109030, Sub 5, Security Truck Line 
Extension—Territorial Operation, not to be printed, Sept. 22, 1954, Div. 5 


Service between ports and points along the Pearl and West Pearl Rivers segment 
of the Gulf Intracoastal Waterway System below and including Bogalusa, La., in 
connection with and as extension of present operation, held authorized under Sec- 
tion 309 (d). W-825, Sub 1, Grizzaffi Motor Co. Extension—Pearl River, not to be 
printed, Oct. 11, 1954, Div. 4. 


GRANTED IN PART 


Operation as common carrier of condensed fish solubles, in bulk, in tank vehicles, 
from Wildwood, N. J., to Wilmington, Del., and Baltimore, Md., over irregular 
routes, approved. MC-107826, Sub 1, William R. Fowler Extension—Points Within 
150 Miles of Wildwood, N. J., not to be printed, Sept. 7, 1954, Div. 5. 


Operation as common carrier of liquefied petroleum, gas, in bulk, in tank 
vehicles, from Salem and McLeansboro, Ill., and points within 10 miles of each, 
to Louisville and Munfordville, Ky., over irregular routes, approved. MC-104654, 
Sub 84, Commercial Transport, Inc., Extension—Indiana and Kentucky, not to be 
printed, Sept. 7, 1954, Div. 5. 


Operation as contract carrier, over irregular routes, of metal roofing and siding 
and fabricated metal products from Manheim Township, Pa., to points in 20 States 
and District of Columbia, approved. MC-107460, Sub 9, William Z. Getz Extension 
—Metal Roofing, not to be printed, Sept. 20, 1954, Div. 5. 


Operation as common carrier, over irregular routes, of meats, meat products, 
and meat by-products from Dubuque, lowa, to points in North Carolina and South 
Carolina, approved. MC-95540, Sub 215, Watkins Motor Lines, Inc., Extension— 
Dubuque, Iowa, not to be printed, Sept. 23, 1954, Div. 5 


Operation in interstate and foreign commerce as common carrier of general 
commodities, with exceptions, serving site of plant of Carbide and Carbon Chemical 
Co. at North Seadrift, Tex., as an off-route point in connection with regular-route 
authority, approved. MC-46054, Sub 62, Brown Express Extension—North Seadrift, 
not to be printed, Sept. 23, 1954, Div. 5. 


Operation as contract carrier, over irregular routes, of such merchandise as is 
dealt in by wholesale, retail, and chain grocery and food business houses from 
New Orleans, La., to Pensacola, Fla., and points within 10 miles thereof, and of 
equipment, materials, and supplies used in the conduct of such business between 
New Orleans and Pensacola, and points within 10 miles thereof, approved. MC- 
hg Fa f L. Mydland Extension—Pensacola, Fla., not to be printed, Sept. 

; , Div. 5. 


Operation as common carrier, over irregular routes, of poultry growers’ equip- 
ment from Quincy, IIl., to Salisbury, Md., and of agricultural and horticultural 
insecticides, fungicides, and equipment from Middleport, N. Y., to points in 
Maryland, Virginia, North Carolina, and District of Columbia, approved. MC-75185, 
Sub 194, Service Trucking Co., Inc., Extension—Quincy, Ill., not to be printed, 
Sept. 27, 1954, Div. 5. 


_ Operation as common carrier of fertilizer and fertilizer ingredients and ma- 
terials from _and to specified points and territories in Illinois and Indiana, approved. 
MC-76948, Sub 1, Edward E. Dugan and Leon Dugan Extension—Fertilizer, not to 
be printed, Sept. 27, 1954, Div. 5. 
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Operation as common carrier, over irregular routes, of eggs and poultry from 
points, in Minnesota, Kansas, and Wisconsin and frozen foods from Omaha, Nebr., 
to points in Alabama, Florida, Georgia, North Carolina, and South Carolina, ap- 
proved. MC-95540, Sub 212, Watkins Motor Lines, Inc., Extension—Southeastern 
States, not to be printed, Oct. 5, 1954, Div. 5. 


Coonie as common carrier, over roy ular routes, of formaldehyde, in bulk, 
in tank vehicles, from Calumet City, IlL., ansas City, Mo.; of methanol, in bulk, 
in tank vehicles, from Military, Kans., A Clete, Ill.; and of liquid chemicals, in 
bulk, in tank vehicles, from Whiting, Ind., and Chicago, Ill. ansas City, Mo., 
approved. MC-64932, Sub 130, — Cartage Co. bdeteon-dllinern. Kans., 
not to be printed, Oct. 5, 1954, Div 


Operation as common carrier, over irregular routes, of acids and chemicals, in 
bulk, in tank vehicles, except petroleum products, from Joliet, Ill., to points in 
Illinois, Missouri, Wisconsin, lowa, Minnesota, Michigan, indiana, Ohio, and Ken- 
tucky, with certain exceptions, approved. MC-64932, Sub 133, Rogers Cartage Co. 
Extension—Joliet, Ill., not to be printed, Oct. 5, 1954, Div. 5. 


Operation as common carrier of general commodities, with certain exceptions, 
serving specified points in Alabama as off-route points in connection with presently- 
authorized regular-route operations between Birmingham, Ala., and Florence, Ala., 

spproves. Dual operations approved. MC-76177, Sub 226, Baggett 7 Transportation 

, Extension—Sheffield, Ala., not to be printed, Oct. 12, 1954 . 


DENIED FOR FAILURE OF PROOF 


MC-3246, Sub 12, Paul A. Fisher and J Clifford Johnson Extension—Titusville, 
Pa., not to be printed, Sept. 7, 1954, Div. 


MC-111472, Sub 22, Diamond ee ioriation System, Inc., Extension—Anniston, 
Ala., not to be printed, Sept. 8, 1954, Di 


MC-74846, Sub 27, —?.% G. Johnson Extension—New York Points, not to be 
printed, Sept. 9, 1954, Div. 5. 


MC-68283, Sub 1, Raymond R. Vandeveer Extension—Brooms, not to be printed, 
Sept. 22, 1954, Div. 5. 


MC-20824, Sub 10, Commercial Motor Freight, Inc., of Indiana Extension— 
Salem, Ind., not to be printed, Sept. 22, 1954, Div. 5. 


MC-3986, Sub 1, Samuel W. Johnson Extension—Paper and Paper Products, 
not to be printed, Sept. 23, 1954, Div. 5. 


MC-25567, Sub 34, Hancock Trucking Inc. Extension—Green River Plant, not to 
be printed, Sept. 23, 1954, Div. 5. 


MC-109443, Sub 8, Seaboard Tank Lines, Inc., Extension—Jobnson City, not to 
be printed, Sept. 23, 1954, Div. 5. 


MC-111839, Sub 1, Ernest Upton Extension—Albertville, Ala., not to be printed, 
Sept. 27, 1954, Div. 5. 


MC-107818, Sub 10, Ella Greenstein (Executrix of Estate of — Greenstein) 
Extension—Frozen Foods, not to be printed, Oct. 5, 1954, Div. 5. 


MC-107952, Sub 51, Beverage Transportation Co. Extension—Ohbio, not to be 
printed, a 1954, Div. 5. On reconsideration, application denied. Prior report, 
n. % 
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28. Modification or Revocation 


Modification of certificate to remove restriction of service to movements 
auxiliary to or supplemental of rail service, denied, where removal of the restriction 
would permit long all-motor movements entirely uncoordinated with parent rail- 
road’s operations and in fact would be competitive with rail operations as well as 
with other motor carriers. MC-30605, The Santa Fe Trail Transportation Co.— 
Petition for Modification of Certificate, not to be printed, Sept. 22, 1954, Div. 5. 


29. Abandonment 


Abandonment of 4.17 miles of end portion of main line in aid of State highway 
project, where no system loss involved, approved subject to conditions for protection 
of employees and provision for substitute facilities for industries affected. F. D. 
18565, Lehigh Valley R. Co. Abandonment, ........ CC, ......., S06, 2%, oe, Dv. 4 


AUTHORIZED 


14.96 miles. F. D. 18597, Western New York & Pennsylvania Ry. Co., et al., 
Abandonment, not to be printed, Oct. 8, 1954, Div. 4 


30. Finances 
33. Securities 


Proposed plan to alter or modify corporate charter and terms of outstanding 
preferred and common stocks, to eliminate dividend arrearage on first preferred 
stock and open the way for future equity financing, approved, with conditions and 
amendments, for submission to stockholders for acceptance or rejection. F. D. 18103, 
wy Maryland Ry. Co. Securities Modification, ........ 5 ee See , Oct. 14, 1954, 

iv. 4. 


34. Purpose 
EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 18654, Southern Pacific Co. Equipment Trust Certificates, not to be 
printed, Oct. 13, 1954, Div. 4. Net interest cost—2.71%. 


STOCK AUTHORIZED 


F. D. 18630, Apache Ry. Co. Securities, not to be printed, Sept. 21, 1954, Div. 4. 
Stocks and bonds issued in exchange for income bonds. 


F. D. 18643, Pacific Intermountain Express Co. Stock, not to be printed, 
Sept. 29, 1954, Div. 4. Proceeds to be applied to balances due on conditional sales 
contracts. 


F. D. 18645, Western Pacific R. Co. Securities, not to be printed, Sept. 30, 1954, 
Div. 4. Income debentures and no-par common stock issued in exchange for out- 
standing preferred stock. 


BONDS AUTHORIZED 


D. 18631, Western Maryland Ry. Co. Bonds, not to be printed, Sept. 24, 
1954, Div. 4. To redeem outstanding bonds and for capital expenditures. 


F. D. 18644, Northern Pacific Ry. Co. Bonds, not to be printed, Oct. 13, 1954, 
Div. 4. To redeem outstanding mortgage and collateral trust bonds. 
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40. Operations 
42. Equipment 


Relief from_provisions of order of June 29, 1950, so as to permit continuance 
in service until Dec. 31, 1955, of eight hand-operated crossovers between main tracks, 
poner subject to stated conditions. Ex Parte No. 171, The Staten Island Rapid 

ransit Ry. Co., ........ J = Re , Sept. 29, 1954, Div. 3. 


50. Service 


56. Accessorial 


Service within plant area held not to exceed the equivalent of team track or 
simple switching placement. Ex Parte No. 104, Part II, Esso Standard Oil Co. 
Terminal Services, ........ 2} ok, en , Sept. 15, 1954, Div. 3. 


Imposition of separate charge for furnishing grain doors or lumber in lieu 
thereof for cars in cross-town switching, subsequently transported interstate under 
transit rules, held unjust and unreasonable for the future. No. 31305, Cooperative 
Grange League Federation Exchange, Inc. v. Baltimore & Obio R. Co.., ........ the 
on , Sept. 24, 1954, Div. 3. 


Switching between certain tracks and points of loading or unloading within 
plant of Bethlehem Steel Co. at Buffalo, N. Y., held to be a service which may 
fairly be regarded as contemplated under the line-haul rates. Ex Parte No. 104, 
Part II, South Buffalo Railway Terminal Allowance, ........ Re Mae iis cosepsven , Ot. 4 
1954, Commission. 


57. Allowances 


Switching service beyond interchange tracks held to be a service contemplated 
under line-haul rates and allowances made to industry therefor held just and 
reasonable. Ex Parte No. 104, Part II, American Bridge Co., Elmira, N. Y., Terminal 
Allowance, ........ a aa , Sept. 15, 1954, Div. 3. 


60. Charges 
61. Rate Making 


Rate-making agreement or by-laws should provide for a definite and fixed stand- 
ard to guide the board of directors in assessing charges. Causes for suspension or 
expulsion from participation should be limited to failure to py. y financial obligations 
incurred under the agreement. Section 5a Application 27, Midwest Motor Carriers 


Bureau, Inc—Agreement., ........ a , Sept. 23, 1954, Div. 2. 
Rate-making agreement approved. Section 5a Application 43, Great Lakes 
Freight Bureau, Inc—Agreement., ........ it oie , Oct. 4, 1954, Div. 2. 


There is nothing inherently unlawful in the practice of granting depressed or 
complementary rates on return movements of empty containers to encourage the 
movement by rail of filled containers, and it is reasonable to require the furnishing 
of a certificate that an equal number of filled containers had been shipped by rail. 
Higher classification ratings and rates on used drums, not certified as returned con- 
tainers, held not unjust, unreasonable, or otherwise unlawful. No. 31320, Acme 
Barrel Co. v. Atlantic Coast Line R. Co., ........ get “eee , Sept. 16, 1954, Div. 3. 


Common carriers under regulation should be allowed more leeway in meeting 
competition of a shipper or consignee transporting his own goods than in meeting 
the competition of another carrier for hire. Proposed reduced rates on iron or 
steel hardware from New Britain, Conn., to Chicago, Ill., held just and reasonable. 
ie “¢ 1 6194, Hardware—New Britain to Chicago, ........ sh pee , Sept. 30, 1954, 

iv. 3. 
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63. Commodity Classification 


The manner in which a commie shipped is billed and regarded in the trade 
and the manufacturer's description of the commodity for sale purposes are significant 
facts which weigh heavily in fixing its identity for transportation purposes. Ap- 
plicable rates on woolen waste materials determined and held not shown to have 
been unjust - unreasonable. No. 31263, Southern Rag & Waste Co. v. Central of 
Georgia Ry. C <a , Sept. 24, 1954, Div. 2. 

It is the nature of the article shipped, not the price at which it is sold, the 
use to which it is put, or the commercial demand, that determines the applicable 
rate. It would be unreasonable to apply a rate appropriate for a commodity having 
a recognized commercial value to an article which has no such value. Upon further 
hearing, applicable rates on off-grade ointment unfit for medicinal or cosmetic 
purposes oe and found unreasonable, modifying findings in prior report, 
are 4. Xe 719. No. 30413, George M. Hayward v. Central a Georgia Ry. Co., 

ee ra sida , Oct. 4, 1954, Commission. 


64. Rate Structure 


Rates over differential routes through Canada held not unjust, unreasonable, 

or unduly prejudicial, where general increases had temporarily distorted spread under 

rescribed rates via standard routes. No. 31378, Great Northern Paper Co. v. 
altimore & Obio R. Co., i oh eee , Sept. 16, 1954, Div. 3 


65. Rate Level 


On reconsideration, findings in prior report, 292 I. C. C. 7, reversed, and 
posed reduced rate on iron or steel billets, blooms, or ingots, from Houston, br 
to Baton Rouge, La., held just and reasonable. (Corrected Report). J. & S. 6 
Iron and Steel E Billets, Houston to Baton Rouge, i oa) ogee , July 30, 1954 
Commission. 


On reconsideration, proposed reduced rate on drugs, n.o.i.b.n., fish liver oil, 

ares foods, n.o.i.b.n., and intravenous solution from Evansville, Ind., to New 

York City and Philadelphia, held just and reasonable. J. & S. 6124, Drugs-Chemicals, 
vansville to New York & Phila., So Sept. 13, 1954, Div. 2 


Rates on cast iron pipe and fittings from Ironton, Utah, to points in Montana 
held unjust and unreasonable for the future, but my in the og No. 31141, 
Pacific States Cast Iron Pipe Co. v. Chicago, M., St. P. & P. R. Co. i <% 

, Sept. 15, 1954, Div. 2. 


Charges on aluminum scrap based on 40,000-pound minimum to which cars were 
not loaded, held not unreasonable where shipper had made no effort to break u 
the “" to meet the minimum-weight requirements. No. 31333, Sol Walker 
Co. v. Central of Georgia Ry. Co., ok rae , Sept. 16, 1954, Div. 2. 


Rates on grain and grain products from points in Iowa, Minnesota, and South 
Dakota to destinations in transcontinental territory held not shown to be unjust, 
unreasonable, or otherwise unlawful, where application of general increases had re- 
sulted in splitting some of the origin groupings. No. 31188, Omaha Grain Exchange 
v. Almanor R. Co., Dieta, savscens , Sept. 17, 1954, Div. 3. 


Rates on zirconium ore from South Jacksonville, Fla., to Taylor, Ky., held not 
shown to have been unjust or unreasonable. No. 31390, Chas. Taylor Sons Co. v. 
Atlantic Coast Line R. Co., ge ae , Sept. 21, 1954, Div. 


Proposed reduced rate on scrap tobacco, in machine-pressed bales, from Newark, 
N. J., to Selma, Ala., held lower than necessary to meet competition and to con- 
stitute an unfair and destructive practice. /. S. 6175, Scrap Tobacco—Newark, 
N. J., to Selma, Ala., A od, ae , Sept. 24, 1954, Div. 2. 
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Proposed reduced rates on ground barite from points in Missouri and Arkansas 
to Louisiana and Texas held not shown to be lawful. J. & S. 6203, Barite from 
Missouri and Arkansas Points to the Southwest, ........ Ee eee , Oct. 4, 1954, Div. 3. 


67. Tariffs 


Class rates on a specifically described article may be applied to one not speci- 
fically described by reason of the fact that the latter is analogous to the former. 
Rates charged on chrome-plated chairs and tables to points in Utah, Oregon, and 
Washington held inapplicable and applicable rates determined and held unjust and 
unreasonable. No. 31142, Virtue Brothers Manufacturing Co. v. Atchison, T. & S. 

© 5 et tae , Sept. 21, 1954, Div. 2. 


The provisions of a tariff and the governing territorial directory must be con- 
sidered together and in their entirety. The object of a directory is to provide a 
basis of rates for stations not specifically named in the rate tariff, and routing in 
the directory does not supersede any routing or routing restrictions in the rate tariff. 
No. 31351, Texas Eastern Transmission Corp. v. Louisville & Nashville R. Co., 

5 og ee , Sept. 22, 1954, Div. 2 


80. Unification 


82. Control or Affiliation 


Control and management in a common interest of two motor carriers held con- 
sistent with the public interest where one of the carriers would engage in non- 
competitive and specialized operations. MC-F-5490, Marinus Westrate, et al.— 
Control; Oostdyk Motors, Inc—Purchase (Portion)—Engle Oostdyk, Inc., not to 
be printed, Sept. 21, 1954, Div. 4. 


Application involving separation of one commodity and one origin point from 
rights now held by one carrier to a new carrier under common control, denied as 
not in accord with policy of discouraging multiplicity of corporations. MC-F-5527, 
Don F. Border and Raymond Grant—Control; B & G Trucking Co—Purchase 
(Portion)—Grant Trucking Co., not to be printed, Sept. 21, 1954, Div. 4. 


83. Acquisition or Merger 


On reconsideration, findings in prior report, decided April 15, 1954, modified so 
as to impose further conditions on grant of approval. MC-F-5439, H. E. and 
C. B. LeFevre—Control; B. & L. Motor Freight, Inc—Purchase (Portion)—Marion 
Kidwell, not to be printed, Sept. 21, 1954, Div. 4. 


On further hearing and showing of changed conditions, approved. MC-F-5025, 
A. A. McCue—Control; Southern Minnesota Express Co., Inc—Purchase (Portion) 
—Bernard L. White, not to be printed, Sept. 22, 1954, Div. 4. 


_ Upon presentation of a properly filed application presenting a transaction sub- 
ject to Section 5, the Commission may not properly assume that authority to con- 
summate the proposed transaction, if granted, would be futile. 


The proviso of Section 5 (2) (b) requires the Commission to find, before 
authorizing a railroad to acquire motor operations, that it will be enabled to use 
the motor service to public advantage in its rail operations, and the statute makes 
no exception, so that any hardships resulting from —— of the law as written 
are properly for consideration by. the Congress, rather than by the Commission. 
Denied. MC-F-5591, Louis S. Zimmerman, et al—Control; The Baltimore and 
Annapolis R. Co—Purchase (Portion)—Bison Lines, Inc., , aw. 

Oct. 4, 1954, Div. 4. 
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APPROVED 


MC-F-5585, Paul Crouse—Purchase—Frank Glassburner, Jr., not to be printed, 
Sept. 21, 1954, Div. 4. 


MC-F-5391, E. J. Donohue, et al—Control; Charlton Bros. Transportation Co., 
ge ag ws Merger—Toms River Motor Freight; not to be printed, Sept. 
: , Div. 4. 


MC-F-5621, Hubert T. Willis and T. W. Cummins, Jr—Control; Coldway 


Carriers, Inc—Purchase—F. C. & F. Transportation, Inc., not to be printed, Sept. 
30, 1954, Div. 4. 


MC-F-5197, James F. Black—Purchase—Thomas F. Buzby, ........ a oe See , 
Oct. 4, 1954, Commission. 


MC-F-5635, Alvin R. Holmes—Control; Gay's Express, Inc—Purchase—Gail 
Walker, not to be printed, Oct. 6, 1954, Div. 4. 


- vs D. 18639, El Paso Southern Ry. Co. Control, not to be printed, Oct. 8, 1954, 
iv. 4. 


MC-F-5608, Alfred E. Dean—Purchase—Knowles Vans, Inc.., ........ _  } ae 
Oct. 12, 1954, Div. 4. 


Upon further hearing, approved. Prior reports 57 M. C. C. 808, 58 M. C. C. 802, 
and 58 M. C. C. 561. MC-F-4825, Florence McCale—Control; Long Transportation 
Co.—Purchase (Portion)—Spreen Bros. Motor Express, Inc., ........ Me. Gas Se enn ‘ 
Oct. 18, 1954, Commission. 


DENIED FOR FAILURE OF PROOF 


MC-F-5507, H. W. Hunter and R. B. Guthrie—Control; Bison Fast Freight, Inc. 
—Purchase (Portion)—Loran Leroy Erskine, not to be printed, Sept. 21, 1954, Div. 4. 


86. Effect on Service or Public 


In appraising the effect of a proposed unification of operations, the Commission 
must give consideration to the evidence relating to the nature and scope of operations 
conducted, including evidence as to the equipment operated, frequency of service, 
routes traversed, and commodities transported. Approved. MC-F-5604, Bernard 
Deioma—Control; Deioma Trucking Co—Control and Merger—Reber & Bichsel, 
Inc., not to be printed, Oct. 8, 1954, Div. 4. 


88. Effect on Competitors 


Application for authority to purchase operating rights denied where approval 
would enable larger carrier to expand operations greatly through active solicitation 
and hook-up at common gateways, to detriment of carriers now serving the area. 
MC-F-5599, Richard H. Holmes, et al—Control; Apple Transportation Co.—Purchase 
(Portion)—Laurence Rubbertucci, not to be printed, Sept. 30, 1954, Div. 4. 





Recent Court Decisions 


By WarrEN H. Waener, Editor 


“Ogden Gateway Case’’—shorthauling—transit—through routes 
Union Pacific R. R. Co. v. United States. (No. 76-53) 


On October 22, 1954, a three-judge Court for the District of Ne- 
braska, Omaha Division, had before it the ‘‘Ogden Gateway Case,’’ 
(287 I. C. C. 611). Two of the Judges upheld certain of the Commis- 
sion’s findings, but enjoined a portion of the findings and remanded the 
ease to the Commission for further proceedings. One Judge dissented. 


Quoting from the majority opinion of the Court, by Cireuit Judge 
Collet : 


The Denver and Rio Grande Western Railroad Company, hereafter 
referred to as the Rio Grande, filed a complaint with the Interstate Com- 
merce Commission requesting the Commission to order the Union Pacific 
Railroad Company (and other lines comprising the Union Pacific System, 
together with connecting carriers comprising, in all, 221 railroads, which 
will be referred to as the Union Pacific) to file joint rates over through 
routes with the Rio Grande for the transportation of freight from and 
to certain areas. The Commission granted the request as to certain 
types of freight with substantial territorial limitations. Union Pacific 
brings this action to enjoin and set aside the order. .. . 

The Union Pacific maintains joint rates and through routes over its 
lines and with many connecting carriers from and to the northwest terri- 
tory through Ogden and Salt Lake City, Cheyenne, Denver, and points 
east and south to the Atlantic Seaboard and the Gulf of Mexico. For 
a comparatively short distance, from Ogden through Salt Lake City to 
Provo, where the Los Angeles line swings southwest, the Union Pacific 
and the Rio Grande parallel and serve some common points. To and 
from these points, joint rates and through routes are maintained by the 
Union Pacific over its lines with the northwest territory and the area 
east of Cheyenne and Denver served by the Union Pacific. The Union 
Pacific does not maintain joint through rates with the Rio Grande, with 
certain exceptions not material in this proceeding. Freight moving from 
the northwest territory to points in southern Utah and Colorado on the 
Rio Grande, finally destined to points east of the eastern termini of the 
Rio Grande, moves on the combination rate, consisting of the total of the 
Union Pacific rate to Ogden via Union Pacific and the Rio Grande rate 
from Ogden via Rio Grande to points on the Rio Grande. The same is 
true of the rates on shipments from points east of Denver to those points 
on the Rio Grande finally destined to the northwest territory. This 
combination of rates, or combination rate, as it is called, is considerably 
higher than a joint through rate. Freight moving from and to the north- 
west territory from and to all points east of Denver served by the Union 
Pacific and connecting carriers has the benefit of joint through rates 
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via Union Pacific, with accompanying in-transit privileges en route, 
while freight originating on the Union Pacific in the northwest territory 
and moving to the area east of Denver, which is routed over the Rio 
Grande, pays the combination rate without in-transit privileges at points 
on the Rio Grande. The result is that practically all of the long-haul 
traffic originating in the northwest area and destined to the area east 
of Denver goes over the Union Pacific all the way on the lower joint 
and through rates. ... 

The Commission ordered the establishment of through routes and 
joint rates via Ogden or Salt Lake City by the Union Pacific with the 
Rio Grande for the transportation of granite and marble monuments in 
carloads from points of origin in Vermont and Georgia to destinations 
in the northwest area, and on ordinary livestock, fresh fruits and vege- 
tables, dried beans, frozen poultry, frozen foods, butter and eggs, in 
carloads, from points of origin in the northwest territory to destinations 
‘*east of Denver.’’ The order is based upon three primary basic findings. 
First, that the through routes and joint rates are necessary and desir- 
able in the public interest, in order to provide adequate and more 
economic transportation; second, that the existing joint rates maintained 
by the Union Pacific are and will be wnjust and unreasonable and unduly 
prejudicial to shippers and receivers of freight using or desiring to use 
the Rio Grande and unduly preferential to shippers and recetvers of 
freight using the Union Pacific; third, that the maintenance by the 
Union Pacific of joint rates with the Bamberger Railroad between the 
northwest area and points on the Bamberger line between Ogden and 
Salt Lake City, while refusing to establish joint rates with the Rio Grande 
to and from the same points on the Rio Grande between Ogden and 
Salt Lake City, subjects the Rio Grande to discrimination in violation 
of Sec. 3(4) of the Interstate Commerce Commission Act. ... To 
understand the import of these findings it is necessary to explain the 
factual theory upon which they are based. 

First as to the finding that the rates ordered are necessary and 
desirable to provide adequate and more economic transportation. Lo- 
eated along the route of the Rio Grande, between Ogden on the west 
and Denver, Pueblo and Trinidad on the eastern termini, are a number 
of livestock feeders. Some of these are ranchers who graze and feed 
cattle and sheep. Others are operators of beet sugar plants which pro- 
duce livestock feed as a by-product and feed the by-product to livestock. 
These livestock feeders buy cattle and sheep in the northwest area, 
which are ultimately destined for the market, and ship them to points 
on the Rio Grande for feeding. Many of the principal livestock markets 
of the United States are located east of Denver. Without joint through 
rates with in-transit privileges which would permit these livestock feed- 
ers to ship from the northwest area to the feeding points on the Rio 
Grande and then reship on joint through rates to points east of Denver, 
Pueblo, and Trinidad, they are at a substantial rate disadvantage with 
similar livestock feeders following the same practice who are located on 
the Union Pacific lines between Ogden and Provo, and between Ogden 
and Salt Lake City and Denver, located on the Union Pacific, who reship 
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to points east of Denver. They are also at a substantial rate disadvan- 
tage in purchasing livestock in the northwest area in competition with 
buyers located on the Union Pacific lines west of Denver and Cheyenne 
who have the benefit of joint through rates and in-transit privileges over 
the Union Pacific. 

Also located on the Rio Grande are a number of industries which 
clean, package, process, freeze, and store fresh fruits, vegetables, poultry, 
food products, butter, eggs, and beans and ship them on east to points 
beyond Denver, Pueblo, and Trinidad. These industries are at a com- 
parable rate disadvantage, without in-transit privileges, as livestock 
feeders, and for the same reasons. 

Monument dealers obtaining or shipping granite and marble from 
Vermont and Georgia are unable to ship full carloads to the northwest 
territory and have the rate advantage of partially unloading cars at 
intermediate points on the Rio Grande under in-transit privileges of 
through routes and joint rates which are available at points located on 
the Union Pacific. 

This finding, which is finding No. 1... is held by the Commission to 
justify ordering the establishment of through routes and joint rates 
under Sees. 15 (3) and 15 (4)... . See. 15 (3) empowers the Commission 
to establish through routes and joint rates when necessary or desirable 
in the public interest, but See. 15 (4) prohibits the Commission from 
ordering the establishment of through routes by a carrier under Sec. 15 


(3) without the carrier’s consent if the result would be to short-haul 
that carrier unless, as provided by Sec. 15 (4), the Commission finds 
that the through route is needed in order to provide (1) adequate, and 
(2) more efficient or more economic transportation. 

The Commission accurately states the legal effect of Sec. 15 (4) 
in its report (Denver & R. G. W. R. Co. v. Union Pace. R. Co., 287 I. C. C. 
611) at page 655 as follows: 


‘*Since the two decisions last above referred to, section 15 (4) has 
been amended (in 1940), so that now the prohibition against short 
hauling is subject, not only to the exception that such inclusion of 
lines must not make the through route unreasonably long as com- 
pared with another practicable through route which could otherwise 
be established, but to the additional exception that the short-hauling 
provision may be disregarded where the ‘through route proposed 
to be established is needed in order to provide adequate, and more 
efficient or more economic, transportation.’ Thus, where as here 
we are asked to disregard the short-hauling provision, we must give 
consideration, first, to the adequacy of the transportation, and 
second, to the efficiency and economy of the transportation. In 
Pennsylvania R. Co. v. United States, 323 U. S. 588, which affirmed 
the judgment of a lower court sustaining an order of division 2 
in D. A. Stickell & Sons, Inc. v. Alton R. Co., supra, the supreme 
court said that the expressions ‘more efficient or more economic’ 
transportation, as used in section 15 (4), ‘may well embrace both 
shippers’ and carriers’ interests, * * * that both interests should 
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be considered and a fair balance found.’ These latter considerations 
are not determinative, however, unless the existing routes can be 
found not to provide ‘adequate’ transportation. 


**In the proceeding just mentioned, the Supreme Court said that 
adequacy of transportation relates only to the interest of the ship- 
ping public, whereas, as above stated, efficient and economic trans- 
portation embraces both shipper and carrier interests.’’ 


Was there evidence to support the finding of inadequacy? Only in 
the event there was inadequacy of transportation can the question of 
efficiency or economy be reached. It is clear from the report and the 
evidence that the finding of inadequacy is based upon the lack of in- 
transit privileges by shippers and receivers located on the Rio Grande 
as to the commodities embraced in the order. There is no evidence to 
support a finding that the physical transportation facilities furnished 
by the Union Pacific between the northwest area, on the one hand, and 
points east of Denver are inadequate. There is abundant support, how- 
ever, for the finding that the service is inadequate to patrons of the 
Rio Grande, located on the Rio Grande between Ogden on the west and 
Denver, Pueblo, and Trinidad on the east (not served by the Union 
Pacific between Ogden and Provo), who do not have in-transit privileges 
with respect to freight moving from the northwest area which is to be 
reshipped to points east of Denver, if under the law the lack of in-transit 
privileges may constitute ‘‘inadequacy.’’ That is also true as to the 
service to shippers of marble and granite from Vermont and Georgia to 
initial points on the Rio Grande who need the in-transit privileges of 
partial unloading or processing en route, incident to reshipment to final 
destination points between Ogden in the northwest area. The foregoing 
inadequacies are based upon the premise that the lack of in-transit privi- 
leges constitutes inadequacy of service within the meaning of clause (b) 
of See. 15 (4). The Union Pacific vigorously contends that it does not. 
This question presents the crux of this case. If, as the Union Pacific 
contends in-transit rights and privileges are matters over which the 
Commission under the law has no control, the existence or granting of 
which is subject only to managerial discretion of the carrier, and relate 
only to economy or efficiency of transportation to the exclusion of con- 
siderations of adequacy of transportation, then the lack of in-transit 
privileges will not suffice as a proper basis for ordering ‘‘adequate’’ 
transportation. The argument is made in effect that since the transpor- 
tation facilities are now available over the Union Pacific and the Rio 
Grande on the higher combination rates, the present nonexistence of 
in-transit privileges relates only to the cost or economy of transportation. 
Reference is made to excerpts from opinions which it is said support the 
conclusion that the Commission may not under its general regulatory 
power force a carrier to provide or establish in-transit privileges. The 
question has many ramifications. We are confronted only with deter- 
mining whether a finding of inadequacy of transportation may be legally 
based upon the absence or lack of services which are incidents of and to 
in-transit privileges. If that be true, the Commission may order the 
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establishment of through routes and joint rates, with their ordinary inci- 
dents—in-transit privileges—when such action is necessary in order to 
provide adequate transportation. We are convinced that the Commis- 
sion does have that power. Pennsylvania R. Co., et al. v. United States, 
et al., 323 U. 8. 588, 54 F. Supp. 381. 

But the inadequacy established by the evidence does not extend to 
shipments from the northwest area to initial destinations east of Denver. 
The same is true of shipments of monuments from Vermont and Georgia 
to points of initial destination in the northwest territory. Transporta- 
tion service is now adequate between those points. There is ample evi- 
dence to support the finding that the establishment of the through routes 
and joint rates between the northwest area and points on the Rio Grande 
(not also served by the Union Pacific between Ogden and Provo), as to 
shipments which require in-transit privileges at points on the Rio Grande 
for reshipment to points east of Denver, will result in more economical 
transportation. Differences in mileage and other comparative factors are 
for the Commission to weigh, evaluate and determine. Its ultimate 
factual conclusion may not be overturned when supported by the evi- 
dence. But, again, there is no evidence that the service is inadequate 
or that more economical transportation service will result with respect 
to shipments from the northwest area to points between Ogden and Provo 
served by both the Union Pacific and the Rio Grande and to be reshipped 
to final points of destination east of Denver. The transportation facili- 
ties are shown by the evidence now to be adequate, with in-transit privi- 
leges between those points over the Union Pacific. And that service is 
as economical via the Union Pacific as it would be over the Union Pacific 
and the Rio Grande if the through route and joint rates were estab- 
lished. The evidence therefore sustains the finding of inadequacy and 
the need for more economical transportation only as to (1) carload ship- 
ments of commodities embraced in the Commission’s order from points 
in the northwest territory destined to points of final destination east of 
Denver which require in-transit privileges at points on the Rio Grande; 
(2) shipments of granite and marble monuments from Vermont and 
Georgia to final destinations in the northwest territory which require 
in-transit privileges at points on the Rio Grande not also served by the 
Union Pacific. If the order had been so limited to the evidence it 
would eliminate short-hauling the Union Pacific except as to shipments 
requiring service which is now inadequate and which service the Union 
Pacific cannot now give. It would eliminate the charge made by the 
Union Pacific that the order was for the purpose of assisting the Rio 
Grande to meet its financial needs, and, more important, it would have 
rested squarely within the authority of clause (b) of Sec. 15 (4). 

The second finding, that the combination rates maintained by the 
Union Pacific and the Rio Grande are unduly prejudicial to shippers 
using or desiring to use the Rio Grande and unduly preferential to 
shippers and receivers using the Union Pacific to the extent they exceed 
the joint and through rates available to shippers located on the Union 
Pacific, is made for the purpose of bringing the order within the authori- 
zation of See. 3 (1).... 
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The situation which this finding seeks to correct, simply stated, is 
that the shippers and receivers of the designated commodities located 
on the Rio Grande who do not have in-transit privileges and joint and 
through rates are at an economic disadvantage compared to shippers and 
receivers located on the route of the Union Pacific who do have joint 
and through rates and in-transit privileges. 

If the prejudice and preference shown by the evidence falls within 
the prohibition of Sec. 3 (1) the Commission may correct it irrespective 
of whether the factuai situation authorizes the order under Secs. 15 (3) 
and 15 (4) heretofore considered. But the prejudice and preference 
prohibited by Sec. 3(1) relate to prejudice and preference shown by 
one carrier or a combination of carriers between the entities named in 
3(1) which are served by the one carrier or the combination acting as 
one. The prohibition of Sec. 3(1) is intended to prevent a carrier from 
giving preferences or advantages, over which the carrier has control, to 
one of the entities named and not to another. It does not apply to a 
situation such as this where the comparison of preferences and advan- 
tages or prejudices and disadvantages is between the entities named 
when they are located on the lines of different carriers not acting in 
concert or collusion. Although the factual situation in Central R. Co. 
of New Jersey v. United States, 257 U. S. 247, was different, the purpose 
of Sec. 3(1) was there stated as follows: (loc. cit. 259-260) 


‘*What Congress sought to prevent by that section, as originally 
enacted, was not differences between localities in transportation 
rates, facilities and privileges, but unjust discrimination between 
them by the same carrier or carriers. Neither the Transportation 
Act 1920, February 28, 1920, ce. 91, 41 Stat. 456, nor any earlier 
amendatory legislation has changed, in this respect, the purpose of 
scope of section 3.’’ 


If the Commission could order through routes and joint rates between 
two or more competing railroads under Sec. 3(1) merely because a ship- 
per entity described in Sec. 3(1) located on one railroad had a trans- 
portation advantage over such an entity located on the other railroad, 
the prohibition of Sec. 15(4) would be practically emasculated. The evi- 
dence of preference, advantage, prejudice or disadvantage, under these 
circumstances, furnishes no basis for the order under See. 3(1). 


The third finding, . . . to the effect that the maintenance by the 
Union Pacific of joint rates with the Bamberger Railroad to and from 
points in the northwest area and points on the Bamberger line from 
Ogden to Salt Lake City, inclusive, while refusing to maintain joint 
rates with the Rio Grande on shipments from the northwest area to the 
points served by both the Rio Grande and the Bamberger Railroad from 
Ogden to Salt Lake City, inclusive, discriminates against the Rio Grande, 
is based on Sec. 3(4),... 

The Bamberger railroad is an electric line operating only from 
Ogden to Salt Lake City, serving those cities and intermediate points. 
The Rio Grande serves all points served by the Bamberger. The criterion 
for determining unlawful discrimination under Sec. 3(4) is stated by 
the Commission at page 658 of its order as follows: 
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‘*A finding of discrimination under section 3(4) of the act must 
be supported by a showing that the transportation conditions are 
no less favorable over the routes alleged to be discriminated against 
than over the routes said to be preferred.’’ 


The Commission found there was no important dissimilarity between 
the transportation conditions in connection with the Bamberger and 
those in connection with the Rio Grande. Upon this record that factual 
conclusion may not be disturbed. Section 3(4) clearly prohibits such 
discrimination. The Commission’s order in this respect is valid under 
Sec. 3(4). 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Ronald S. Woodberry, President, New England Motor Rate 
Bureau, Inc., 262 Washington Street, Boston 8, Massachusetts. 


Atlanta 


Rupert L. Murphy, Chairman, T. M., Georgia-Alabama Textile 
Traffic Association, Citizens & Southern National Bank Building, At- 
lanta, Georgia. 


Baltimore Chapter 
Henry J. Neiberding, Chairman, 1100 N. Macon Street, Baltimore 
3, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 
John B. Palmer, Chairman, 120 South La Salle Street, Chicago 3, 
Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 

Ernest M. Smith, Chairman, Denver & Rio Grande Western Rail- 
road Co., 1531 Stout Street, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District of Columbia Chapter 

James A. Bistline, Chairman, Southern Railway System, 15th and 
K Streets, N. W., Washington 13, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local c — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages - of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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Florida 


T. C. Maurer, Chairman. 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 


James McEvoy, Jr., Chairman, 2017 Penobscot Building, Detroit 
26, Michigan. 

Dinner meetings held bi-monthly, at Hotel Detroit Deland, Detroit, 
Michigan. 


Kansas City, Missouri, Chapter 


J. G. Waggoner, President, 5715 Forest Street, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Stewart O. Morrison, Chairman, Monsanto Chemical Company, 1700 
South Second Street, St. Louis, Missouri. 


Meets: Third Friday of each month at 12:15 P. M. except July and 


August at the Mark Twain Hotel. Out of town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 


Harry C. Wall, Chairman, 1775 Broadway, New York 19, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


G. A. Heinze, President, Minnesota Poultry, Butter and Egg Asso- 
ciation, 412 Gorham Building, Minneapolis 3, Minnesota. 

Meets: 6:00 P. M. second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. Out-of-town members are cordially invited to attend 
dinner and meeting. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 
Philadelphia Chapter 


Harry F. Newmiller, Chairman, Suite 1540-12 South 12th Street, 
Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 
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Pittsburgh Chapter 


Homer L. Montgomery, Chairman, General Traffic Department, 
American Radiator & Standard Sanitary Corporation, P. O. Box 1226, 
Pittsburgh 30, Pennsylvania. 

Meets: at call of Chairman. 


North Texas 


C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 


Meets: At time and place fixed by Chapter’s Executive Committee. 
Puget Sound 


Philip E. Running, Chairman, Superior Portland Cement, Inc., 
Seaboard Building, Seattle, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend 
the dinner and meeting. 


San Francisco Chapter 


G. J. Pinkerton, Chairman, Hills Brothers Coffee Company, 2 
Harrison Street, San Francisco 19, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Gerald W. Collins, Chairman, 1151 South Broadway, Los Angeles, 
California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 


Richmond, Virginia Chapter 


L. E. Galaspie, President, G. T. M., Reynolds Metals Company, 
Richmond 19, Virginia. 
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